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This training is not intended as legal advice and should not
be taken as such; we advise you to consult with your legal
counsel before making policy or process changes.

This training is being provided on November 20, 2025.
Subsequent changes to law and policy may impact the
accuracy of information in this slide deck.

ODE is available to support with individual technical
assistance following this training.
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Who ODE Serves

“My vision is to make sure every 552'380 Students*

child in Oregon is successful and More than 340 languages spoken
has a safe place to receive a high-

 SaTe bl celve a nig 86,915 Educators
quality public education. I've seen
firsthand how a positive student- Staff of Color
teacher relationship can set a child '13 ;E)O/;’X;T"ja_d;er:
on a successful path for the rest of .13 g;: of CrELnr:zerlzr(:rs
their life. When we collaborate and . 23.9% of Educational Assistants
build partnerships with students, L.
educators and families we can 197 Districts
advance equity and lead all 1,270 Schools
students toward success.” 131 C.harter S.Choo.ls .

_Dr. Charlene Williams 19 Education Service Districts

*Numbers represent 2022-23




. AM Session
SESSlOn Agenda * Title IX Overview

& IVI ate ri a |S ® The Role of the Title IX Coordinator
* Title IX Focus Areas: Athletics, Single-Sex

Programs, Pregnant and Parenting Students
Responding to Title IX Complaints (non-SH)
Sexual Harassment: Definitions and

Dynamics
Title IX Sexual Harassment Process
Overview

PM Session

* Title IX Investigations
* Title IX Decision-Making and Appeals




Norms and Expectations

Ask relevant questions as they arise Start and end on time

Remain engaged: complete polls, participate | | Answer questions as they arise

in breakout discussions Keep to the content at a peppy-pace

Be open to learning Provide a copy of the slides and additional

Understand the limited scope and time for resources - Google Folder
this training

Provide proof of attendance

Break as needed Schedule technical assistance for

individualized questions




Content Note:

This training discusses protected class discrimination.

Explicit and discriminatory language is occasionally
used. All examples are solely for educational purposes
and are designed to contain elements of situations you

may respond to in your school/district.

Oregon Department of Education
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Title IX: Sex Discrimination

“No person in the United
States shall, on the basis of
sex, be excluded from
participation in, be denied
the benefits of, or be
subjected to discrimination
under any education
program or activity receiving
federal financial assistance.”

1972 civil rights law that
prohibits sex discrimination in
federally funded education
programs.

Oregon Department of Education




Sex Discrimination

34 CFR 106.31(b) Specific prohibitions. Except as provided in this subpart, in providing any aid,
benefit, or service to a student, a recipient shall not, on the basis of sex:

(1) Treat one person differently from another in determining whether such person satisfies any
requirement or condition for the provision of such aid, benefit, or service;

(2) Provide different aid, benefits, or services or provide aid, benefits, or services in a different
manner;

(3) Deny any person any such aid, benefit, or service;
(4) Subject any person to separate or different rules of behavior, sanctions, or other treatment;

(5) Aploly any rule concerning the domicile or residence of a student or applicant, including
eligibility for in-state fees and tuition;

(6) Aid or perpetuate discrimination against any person by providing significant assistance to any
agency, organization, or person which discriminates on the basis of sex in providing any aid,
benefit or service to students or employees;

(7) Otherwise limit any person in the enjoyment of any right, privilege, advantage, or opportunity.

Oregon Department of Education




Title IX: The Living Law

Over the past 50+ years, Title IX
has evolved, expanded, and
changed.

The Office of Civil Rights,
Congress, and the Courts have
all impacted how Title IX is
interpreted and enforced. To
understand what to do at our
schools/districts, we look to:

Oregon Department of Education

OCR
case
resolutions

DCLs and
Guidance Documents

Regulations




Sexual Orientation and Gender Identity in Title IX

2016

OCR releases a DCL stating that discrimination 2017
of transgender students violates Title IX. OCR revokes the 2016 DCL

2021

OCR issues Notice of Interpretation stating that in accordance
with Bostock, Title IX will include SOGI discrimination

August 2024

2024 Title IX regulations explicitly list sexual January 2025

orientation and gender identity under Title IX Tennessee v. Cardona

vacates the 2024 Title IX rule

Oregon Department of Education 11




Athletics

Schools have to provide equal
opportunities for boys and girls
teams, as well as equal benefits
(facilities, equipment, travel,
etc.)

Pregnant/Parenting
Students

Access to all programs,
supportive modifications, leave,
and more.

Oregon Department of Education

Sexual Harassment

Sexual harassment that meets a
specific definition must be
addressed through a specific
process under Title IX.

Single-Sex (or Sex-
Segregated) Programs

and Activities

Single-sex programs, or separate
programs by sex/gender, are only
allowed in specific, limited
circumstances.

all photos courtesy of unsplash.com 12




Overlapping Bullying,

Harassment,

OregOn LaWS Intimidation

Sexual Belongs
Harassment Law

Cyberbullying
Oregon
Educational ’ Every Student

Child Abuse ane
Sexual Conduct Nondiscrimination
Reporting Law
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District Obligations Under Title IX

Designate a Title IX Coordinator 34 CFR 106.8(a)
Provide a notice of nondiscrimination 34 CFR 106.8(h)

Adopt a policy prohibiting discrimination and adopt procedures for receiving reports and
resolving complaints of sex discrimination 34 CFR 106.8(c)

Ensure athletic programs offer equal and equitable opportunities and benefits to boys and
girls athletic programs, 34 CFR 106.41, Guidance

Provide access and modifications for pregnant and parenting students 34 CFR 106.40

Ensure compliance with Title IX regulations for any single-sex or sex-segregated programs
and activities; 34 CFR 106.34, Q&A

Respond to all notice of sexual harassment and follow required procedures to investigate
sexual harassment 34 CFR 106.8, 34 CFR 106.44, 34 CFR 106.45

Train designated staff on their roles in responding to sexual harassment 34 CFR 106.45(b)(1)(iii)
o Keep records of sex discrimination notice, complaints, and training 34 CFR 106.45(b)(10)

Oregon Department of Education



https://www.ecfr.gov/current/title-34/part-106#p-106.8(a)
https://www.ecfr.gov/on/2024-01-01/title-34/subtitle-B/chapter-I/part-106
https://www.ecfr.gov/on/2024-01-01/title-34/subtitle-B/chapter-I/part-106
https://www.ecfr.gov/current/title-34/section-106.41
https://www2.ed.gov/about/offices/list/ocr/docs/ocr-k12-athletic-resource-202302.pdf
https://www.ecfr.gov/current/title-34/section-106.40
https://www.ecfr.gov/current/title-34/section-106.34
https://www2.ed.gov/about/offices/list/ocr/docs/faqs-title-ix-single-sex-201412.pdf
https://www.ecfr.gov/on/2024-01-01/title-34/subtitle-B/chapter-I/part-106
https://www.ecfr.gov/on/2024-01-01/title-34/subtitle-B/chapter-I/part-106
https://www.ecfr.gov/on/2024-01-01/title-34/part-106#p-106.45(b)(1)(iii)
https://www.ecfr.gov/on/2024-01-01/title-34/part-106#p-106.45(b)(10)

Notice of Nondiscrimination

Title IX and Oregon law (OAR 581-021-
0045(4) requires a notice of

I‘. OREGON
DEPARTMENT OF
. EDUCATION

Oregon achieves . . , together!

Sample Nondiscrimination Statement

Under state and federal law, Oregon K-12 school districts must post a notice of nondiscrimination. Laws and

non d i SC ri m i N at i on p o) Ste d on d ist ri Ct or rules requiring this natice include, but may not be limited to:

charter school website

« Oregon Nondiscrimination Rules at OAR 581-021-0045(4)
+ Title VI at 34 C.F.R. §100.6(d

+« TitleIXat34C.F.R. § 106.8(c)

= Section 504 at 34 C.F.R. §104.8

I n C | u d e CO n ta Ct i n fo r m at i O n fo r Ti tI e I X This form serves as a sample* nondiscrimination statement provided by the Oregon Department of Education

(ODE) to assist school districts. Under state and federal law, notice of nondiscrimination must be:

Coordinator and Civil Rights Coordinator
Must be available as a direct link on the front
page of the school’s website or on the footer
of every page on the website.

+« Continuously available on the district website, either by direct link on the front page of the website, or

by a direct link on the footer of every page of the website;

+ Posted in multiple locations, including but not limited to public-facing documents such as staff and

student handbooks, annual publications, official school board documents, bulletins, graduation
announcements, catalogs, recruitment materials, and school related application forms;

+ Available in the languages served by the district;
+ Disseminated annually to staff, students, and families of students as an individual notice that is

accessible and written in plain language; and

+ Accessible to persons with disabilities.

*Disclaimer: Please note that this is a sample form. Its use is not mandatory, and school districts and programs
may choose to develop their own forms or procedures that align with the requirements of federal and state
statutes. This sample form does not constitute legal advice, and ODE encourages school districts to consult

Sample Notice of Nondiscrimination withleglcounsel, o necssay

Oregon Department of Education



https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=313813
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=313813
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=313813
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=313813
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=313813
https://www.oregon.gov/ode/students-and-family/equity/civilrights/Documents/Sample%20Notice%20of%20Nondiscrimination_accessible_translated.pdf
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The Title IX Coordinator

photo from Christina; unsplash.com
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Designation of coordinator. Each recipient must
designate and authorize at least one employee to
coordinate its efforts to comply with its
responsibilities under this part, which employee
must be referred to as the “Title IX Coordinator.”

34 CFR § 106.8(a)

In practice:

- Delegating responsibilities
- Deputy Coordinators


https://unsplash.com/@wocintechchat

Role of the Title IX Coordinator

Ensure the district/school is fully complying with Federal Title IX law, regulations,
and guidance

- Keep track of new law, regulations, and guidance, and update as needed
Coordinate responses to reports of sex discrimination, including:

- student and employee reports

- sexual harassment

. athletic equity complaints

- single-sex education

Keep track of records and data related to Title IX compliance
Coordinate with other roles/departments

Monitor overlapping requirements between Title IX and other Federal/state laws

Oregon Department of Education




Required Title IX Coordinator Training

With respect to the sexual harassment process, the Title IX Coordinator must receive
training on:

the definition of sexual harassment
the scope of the recipient's education program or activity

how to conduct an investigation and grievance process including hearings,
appeals, and informal resolution processes, as applicable

how to serve impartially, including by avoiding prejudgment of the facts at issue,
conflicts of interest, and bias

34 CFR 106.45(b)(1)(iii)

Oregon Department of Education



https://www.ecfr.gov/on/2024-01-01/title-34/subtitle-B/chapter-I/part-106

Civil Rights Coordinator

Oregon law requires schools to designate a Civil Rights Coordinator to ensure
district compliance with Oregon and federal civil rights law.

Civil Rights Coordinators work with discrimination based on based on all of
Oregon's 10 protected classes — race, color, national origin, disability,
religion, age, sex, marital status, sexual orientation, and gender identity.

Title IX Coordinators should identify your district's Civil Rights Coordinator, and
will likely want to coordinate with them on responding to sex discrimination.

ODE Civil Rights Coordinator Resources

Oregon Department of Education



https://www.oregon.gov/ode/students-and-family/equity/civilrights/pages/civil-rights-coordinators.aspx
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Three Analytical Standards for Athletics

1. Schools must offer male and female
students equal athletic opportunities
and effectively accommodate ‘ The “three-part test”
students’ athletic interests and
abilities.

. Schools must allocate athletic
financial assistance equitably.

. Schools must provide male and y .
female athletes with equal benefits ‘ The “laundry list

and opportunities.

Oregon Department of Education




The Three-Part Test

Part 1: Athletic participation opportunities for
males and females are substantially
proportionate to their respective enrollments;

OR

Part 2: The school has a history and
continuing practice of expanding athletic
participation opportunities for the
underrepresented sex;

OR

Part 3: The school has fully and effectively
accommodated the interests and abilities of

the underrepresented sex.

Oregon Department of Education

photo from Caleb Mullins; unsplash.com

24



https://unsplash.com/@never_going_back

The “Laundry List”

M Equipment and supplies

M Facilities

X Assignment and compensation of coaches
. Support services

1 Medical and training facilities

M Scheduling of games and practices

M Travel and Per Diem

J Housing and dining

1 Publicity

1 Opportunity to receive academic tutoring
J Recruitment

photo from Vince Fleming; unsplash.com
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https://unsplash.com/@vincefleming

Athletic Equity FAQs and Tips

Athletic equity calculations should be done on a yearly basis; three-
part test documentation, “laundry list” equity analysis

Private donations, team fundraisers, and booster club donations
count towards athletic equity if they result in team benefits; schools
that accept funding may need to use school/district funds to address
any resulting equity imbalances

Helpful Resource: OSAA Athletic Equity Resources

Oregon Department of Education



https://www.osaa.org/equity/title-IX

Example: Athletic Equity

At Northwood High School, the football team receives a very significant private donation from an
alumni group. After consulting with the donor and the football team, school uses the money to
renovate the football stadium and build a brand new training facility under the stands, complete with
locker rooms and a weight training center. Other teams may use the facilities at times, but the
football team retains the first rights of use year-round, and stores their equipment in the locker room
all year.

Meanwhile, other teams continue to use a dilapidated, leaky locker room and must share a smaller,
outdated weight room facility with the entire student body during non-class hours. While girls teams
have occasionally been permitted to use the new weight room, they've found that the equipment
isn't always suitable for their needs, and the facility doesn't contain appropriate equipment for all
sports.

When students and parents complain, the school's administration defends the policies related to the
new facility by arguing that the facilities were funded by a private donation and that they
must honor the intention of the donation.

Oregon Department of Education
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Single-Sex Programs: Core Concepts

Title IX heavily regulates single-sex programs in public education, which includes any class,
learning opportunity, extracurricular program, etc that is offered to only one sex or that
separates students by sex.

There are only two ways a school can offer a single-sex educational program:

- Ifitis specifically allowable in regulation: contact sports or ability grouping in PE, human
sexuality education, choruses
- If it meets specific requirements

CTE programs CANNOT be offered on a single-sex basis. Athletics are administered by
separate regulations, and these rules do not apply.

34 CFR106.34

Oregon Department of Education 29



https://www.ecfr.gov/current/title-34/section-106.34

Specific Requirements for Single-Sex Programs

To otherwise provide a single-sex program, must:

- be based on an important educational objective: either student achievement and
diverse educational opportunities, or to meet particular identified educational
needs of students

ensure enrollment in entirely voluntary

provide to all excluded students a substantially equal coeducational opportunity
in the same subject or activity

evaluate the program on a regular basis (at least every two years) to ensure the
educational objectives are being achieved

34 CFR 106.34

Oregon Department of Education



https://www.ecfr.gov/current/title-34/part-106/section-106.34#p-106.34(b)(3)
https://www.ecfr.gov/current/title-34/section-106.34

Community Partners and Single-Sex Programs

All parts of a school’s education programs and activities are subject to Title IX, including
those facilitated by external organizations and community partners.

- |f a schoolis partnering with an external organization, the school is responsible for
ensuring the organization’s practices comply with Title IX.

Schools generally cannot provide significant assistance to external organizations that exclude
students based on sex (i.e., single-sex programs). Analyzing significant assistance takes into
account:

financial support,

provision of tangible resources (e.g., staff, equipment, and facilities),

intangible benefits (e.g., recognition and approval),

whether the school district provides similar privileges and resources to other organizations,
whether the relationship is occasional and temporary or permanent and long-term

Oregon Department of Education




Community Partners and Single-Sex Programs

Schools may offer significant assistance to external programs that provide single-sex
activities if the organizations are Voluntary Youth Service Organizations.

“..tax-exempt organizations, the membership of which has traditionally been
limited to persons of one sex and principally to persons of less than nineteen
years of age. A voluntary youth service organization also must facilitate public
service opportunities for its members.”

In order for an external organization to offer a single-sex program as part of the
school’s education program:

- They must be a Voluntary Youth Service Organization (VYSO)
- The school must offer a substantially equal codeducational program to excluded
students

Oregon Department of Education



https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201512-voluntary-youth-service-organizations.pdf

Example: Single-Sex Programs

A local community-based organization, THRIVE Together, connects boys aged 11-21
with adult mentors and facilitates leadership and community-building programs.
The organization just published a research study on their program showing that
participants have increased high school graduation rates and that 75% of their
participants go on to attend and graduate college.

Mt. Hood Middle School has noticed their middle school boys have high rates of
chronic absenteeism and low rates of academic achievement, and has been looking
for solutions to support this student population. The school leadership writes a
proposal to the district where they would use a combination of grant funding,
district funding, and private donations to bring THRIVE Together’s mentorship and
leadership programs in as an after-school program.

Oregon Department of Education
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Pregnancy or Parenting Status

A recipient shall not apply any rule concerning a
student's actual or potential parental, family, or

marital status which treats students differently on the
basis of sex.

34 CFR 106.40(a)

Pregnancy includes “pregnancy, childbirth, false

pregnancy, termination of pregnancy or recovery
therefrom.”

Oregon Department of Education
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https://www.ecfr.gov/on/2024-01-01/title-34/subtitle-B/chapter-I/part-106
https://unsplash.com/photos/stack-of-books-on-white-table-X-dHJLZGRpo?utm_content=creditCopyText&utm_medium=referral&utm_source=unsplash

Access to Programs

A recipient shall not discriminate against any student, or exclude any student from its
education program or activity, including any class or extracurricular activity.

34 CFR 106.40(b)(1)

“In addition, a pregnant student may not be excluded from an activity that is part of
the school’s educational program even if the activity is not operated directly by the
school. For example, an after-school program run by a local nonprofit agency that
rents the school’s facilities at a reduced rate and is advertised and promoted by the
school may not exclude a pregnant student from enrolling.”

Guidance, 2013

Oregon Department of Education



https://www.ecfr.gov/on/2024-01-01/title-34/subtitle-B/chapter-I/part-106
https://www.ed.gov/laws-and-policy/civil-rights-laws/sex-discrimination/pamphlet--supporting-the-academic-success-of-pregnant-and-parenting-students-under-title-ix-of-the-education-amendments-of-1972

Reasonable Adjustments

“To ensure a pregnant student’s access to its educational program, when necessary,
a school must make adjustments to the regular program that are reasonable and
responsive to the student’s temporary pregnancy status. For example, a school might

be required to provide a larger desk, allow frequent trips to the bathroom, or permit
temporary access to elevators.”

Guidance, 2013

Examples of adjustments:

o Allowing the student to sit, o Providing a larger desk or larger
stand, or carry water uniforms

e Periodic excused absences for o Excusing the student to
medical appointments breastfeed or express breast milk

Oregon Department of Education



https://www.ed.gov/laws-and-policy/civil-rights-laws/sex-discrimination/pamphlet--supporting-the-academic-success-of-pregnant-and-parenting-students-under-title-ix-of-the-education-amendments-of-1972

Separate Programs

“A school may offer separate programs or
schools for a pregnant student, but
participation in those programs or schools must
be completely voluntary.”

Guidance, 2013 (citing 34 CFR 106.40(b)(3))

Photo by ThislsEngineering on Unsplash
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https://www.ed.gov/laws-and-policy/civil-rights-laws/sex-discrimination/pamphlet--supporting-the-academic-success-of-pregnant-and-parenting-students-under-title-ix-of-the-education-amendments-of-1972
https://www.ecfr.gov/on/2024-01-01/title-34/subtitle-B/chapter-I/part-106
https://unsplash.com/@agniveshaj?utm_content=creditCopyText&utm_medium=referral&utm_source=unsplash
https://unsplash.com/photos/stack-of-books-on-white-table-X-dHJLZGRpo?utm_content=creditCopyText&utm_medium=referral&utm_source=unsplash

Certification to Participate

“Schools cannot require a pregnant student to produce a doctor’s note in order to
stay in school or participate in activities, including interscholastic sports, unless the
same requirement to obtain a doctor’s note applies to all students being treated by a
doctor. That is, schools cannot treat a pregnant student differently from other
students being cared for by a doctor, even when a student is in the later stages of
pregnancy; schools should not presume that a pregnant student is unable to attend
school or participate in school activities.”

Guidance, 2013 (citing 34 CFR 106.40(b)(2))

Oregon Department of Education



https://www.ed.gov/laws-and-policy/civil-rights-laws/sex-discrimination/pamphlet--supporting-the-academic-success-of-pregnant-and-parenting-students-under-title-ix-of-the-education-amendments-of-1972
https://www.ecfr.gov/on/2024-01-01/title-34/subtitle-B/chapter-I/part-106

Absences

“Title IX requires a school to excuse a student’s absences due to pregnancy or related
conditions, including recovery from childbirth, for as long as the student’s doctor deems the
absences to be medically necessary.

When the student returns to school, she must be reinstated to the status she held when the
leave began, which should include giving her the opportunity to make up any work missed. A
school may offer the student alternatives to making up missed work, such as retaking a
semester, taking part in an online course credit recovery program, or allowing the student
additional time in a program to continue at the same pace and finish at a later date,
especially after longer periods of leave. The student should be allowed to choose how to
make up the work.”

Guidance, 2013 (citing 34 CFR 106.40(b)(2))

Oregon Department of Education



https://www.ed.gov/laws-and-policy/civil-rights-laws/sex-discrimination/pamphlet--supporting-the-academic-success-of-pregnant-and-parenting-students-under-title-ix-of-the-education-amendments-of-1972
https://www.ecfr.gov/on/2024-01-01/title-34/subtitle-B/chapter-I/part-106

Example: Pregnant/Parenting Students

Amina is the 9th grade class president. During the Spring term, rumors begin circulating that
Amina is pregnant. Amina hears other students talking about her in the hallways between
classes, and her friends and peers begin to avoid her at school. After class one day, a
teacher pulls Amina aside and says "l don't know if what everyone is saying is true or not,
but if you're pregnant, you need to tell your parents, and you need to get a plan in place for
how you're going to handle this." Amina stays home for the next two days.

The next week when Amina returns, the rumors continue to escalate, and Amina's grades
drop. The school Principal and Counselor call Amina and her mother in to talk about the
rumors and Amina's grades. Amina's mother insists that Amina is not pregnant, but that it's
none of the school's business either way. During the conversation, the Principal gently

suggest that Amina might want to step down from her role as class president during this
stressful time.

Oregon Department of Education
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Sex Discrimination Complaint Policies

"A recipient must adopt and publish grievance procedures that provide for the
prompt and equitable resolution of student and employee complaints alleging
any action that would be prohibited by this part and a grievance process that

complies with § 106.45 for formal complaints as defined in § 106.30."
Title IX, 34 CFR 106.8(c)

Most schools chose to adopt a policy/procedure that addresses sex discrimination
broadly, and a separate policy/procedure for the adjudication of sexual
harassment complaints under Title IX

Most commonly in Oregon public K-12 schools, schools adopt a broad
nondiscrimination policy/procedure that addresses all protected class
discrimination, including sex discrimination.

Oregon Department of Education



https://www.ecfr.gov/on/2024-01-01/title-34/section-106.45
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.45
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.30
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.30

Discrimination Complaint Process Basics

Consider all incidents of potential discrimination, regardless of how it’s reported.

Ensure policies and procedures are clear, accessible, and implemented to fidelity.

Investigate any potential discrimination concerns.

Eliminate and remedy any hostile environment.

Address ongoing concerns and monitor campus environment.

Oregon Department of Education




Oregon’s Requirements:
Local Complaint Policies and Procedures

Discrimination complaint policies and procedures should include:
* Definitions (what protected classes are covered)
* Time limits (for submitting complaints, expected response time, etc)
* The steps of the process (levels/appeals, no more than four steps)
* A written final decision

Each school district must establish a process for the prompt resolution of a complaint by:
A person who resides in the district;
* Any parent or guardian of a student who attends school in the district; or
* Any person who alleges that they have been subjected to discrimination, or a third party
representing such persons or groups of persons.

Most schools utilize a discrimination complaint board policy and separate procedure.
OAR 581-022-2370

Oregon Department of Education 45



https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=300069
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=300069
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=300069
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=300069
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=300069

Complaint Timelines

Oregon administrative rules require schools to specify a timeline for the process,
including at each step. OAR 581-022-2370

Extensions can be granted for good cause.
Make sure to communicate any timeline extensions to parties.

Keep in mind: ODE may accept appeals of complaints if they are not resolved within
specific periods of time (30 days at any one step, 90 days for full process).

Oregon Department of Education
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Requirements for Written Decisions

OAR 581-022-2370(4)(b) requires a written final decision:

A final decision in written or electronic form that addresses each allegation in the
complaint and contains reasons for the district’s decision and notifies the
complainant that the district’s decision may be appealed to the Deputy
Superintendent of Public Instruction under OAR 581—002-0023.

A determination becomes final once the appeal window has passed (if no appeal
received), or once a final decision has been issued at the final level of appeal.

Oregon Department of Education
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Title IX Sexual Harassment

Sexual harassment means conduct on the basis of sex that satisfies one or more of the
following:

(1) An employee of the recipient conditioning the provision of an aid, benefit, or service
of the recipient on an individual’s participation in unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe, pervasive,
and objectively offensive that it effectively denies a person equal access to the
recipient’s education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), ‘“dating violence’’ as
defined in 34 U.S.C. 12291(a)(10), “domestic violence’’ as defined in 34 U.S.C.
12291(a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30).

34 CFR Part 106.30

Oregon Department of Education




Jurisdictional Requirements

Schools must respond to sexual harassment that occurs within an “education
program or activity” of the school:

For the purposes of this section, §§ 106.30, and 106.45, “education program or activity”

includes locations, events, or circumstances over which the recipient exercised substantial

control over both the respondent and the context in which the sexual harassment occurs...
34 CFR 106.44(a)

If it did not occur within the education programs or activities of the school, it must
be dismissed (under Title IX):

If the conduct alleged... did not occur in the recipient's education program or activity, or did
not occur against a person in the United States, then the recipient must dismiss the formal
complaint with regard to that conduct for purposes of sexual harassment under title IX...

34 CFR 106.45(b)(3)(i)

Oregon Department of Education



https://www.ecfr.gov/on/2024-01-01/title-34/section-106.30
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.30
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.45

Prong 1:
“quid pro quo”

photo from Alyssa de Leva; unsplash.com
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An employee of the recipient conditioning the
provision of an aid, benefit, or service of the
recipient on an individual’s participation in
unwelcome sexual conduct

34 CFR 106.30

Committed by employees only; can be
experienced by students or employees

May be overt (direct) or covert (implied)

Linked to some aid, benefit, or service (part
of the educational programs or activities



Prong 2:
“Unwelcome
conduct”

photo from Jesus Rodriguez; unsplash.com

Oregon Department of Education

Unwelcome conduct determined by a
reasonable person to be so severe, pervasive,
and objectively offensive that it effectively
denies a person equal access to the recipient’s

education program or activity
34 CFR 106.30

Must meet all to qualify:
 Sex-based
* Unwelcome
* Severe
Pervasive
Objectively Offensive
Denies Equal Access



Prong 2: Unwelcome conduct

Subjective:

1.

Unwelcome - evidence the behavior was not consensual

Objective Reasonable Person:

2.

6.

Sex-based - related to the person’s sex (including things like pregnancy, sex-
stereotypes, etc.)

3. Severe - how harmful or egregious
4,
5. Objectively Offensive - reasonable person in the complainant’s shoes would

Pervasive - how often or how widespread (more than one instance)

find it offensive (taking into account individual factors)
Denies Equal Access - access is different (unequal) to a person who has not

experienced harassment; does not require complete exclusion
Source: Preamble to the 2020 Regulations, p. 30148-30171

Oregon Department of Education



https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf

Prong 3:
VAWA and Clery
offenses

Oregon Department of Education

“Sexual assault”” as defined in 20 U.S.C.
1092(f)(6)(A)(v), “dating violence” as defined
in 34 U.S.C. 12291(a)(10), “domestic violence”
as defined in 34 U.S.C. 12291(a)(8), or
“stalking’” as defined in 34 U.S.C.

12291(a)(30).
34 CFR 106.30

Definitions come from the Clery Act (1990), a
higher education law related to crime
reporting and violence prevention, and the
Violence Against Women Act (VAWA)
Amendments to Clery (2014), broadly relating
to gender-based violence services and

funding.




Prong 3: Domestic Violence

“[IIncludes felony or misdemeanor crimes of violence committed by a current or
former spouse or intimate partner of the victim, by a person with whom the
victim shares a child in common, by a person who is cohabitating with or has
cohabitated with the victim as a spouse or intimate partner, by a person similarly
situated to a spouse of the victim under the domestic or family violence laws of
the jurisdiction receiving grant monies, or by any other person against an adult or
youth victim who is protected from that person’s acts under the domestic or
family violence laws of the jurisdiction.”

-34 U.S.C. 12291(a)(8)

Oregon Department of Education




Prong 3: Dating Violence

“The term ““dating violence” means violence committed by a person (A) who is or
has been in a social relationship of a romantic or intimate nature with the victim;
and (B) where the existence of such a relationship shall be determined based on a
consideration of the following factors: (i) The length of the relationship. (ii) The
type of relationship. (iii) The frequency of interaction between the persons

involved in the relationship.”
-34 U.S.C. 12291(a)(10)

Oregon Department of Education




- Under Oregon law, dating and
domestic violence include physical
violence, sexual violence, threats of
violence, stalking, and emotional
abuse.

Other tactics to control or abuse a
partner include isolation and
exclusion, intimidation, blaming, and
abuse of social status.

Power and Control Wheels
National Center on Domestic and Sexual Violence

Oregon Department of Education

VIOLENCE

Manipulating or moking
threats 1o get sex ® Gefling
her pregnant ® Threatening
) !o&:g\e children awoy ®
Getting someone drunk or

drugged fo have sex.

VIOLENCE

TEEN POWER
AND
CONTROL WHEEL

VIOLENCE

Treating her like a servont
. Molu'n? all the decisions
* Acting like the “master of
the * @ Being the one
fo define men’s and
women's roles,

Intimidation

Making someone afraid
by using looks, octions,
gesiures. Smashing things
* Destroying property ®
Abusing pets ® Displaying

JONIT10IA



https://www.ncdsv.org/wheels-adapted-from-power-and-control-wheel-model.html

Prong 3: Stalking

“[E]ngaging in a course of conduct directed at a specific person that would cause a
reasonable person to (A) fear for his or her safety or the safety of others; or (B)

suffer substantial emotional distress.”

Examples of stalking behaviors include:

Following someone or waiting for them
outside their classroom, at their car, etc.
Unwanted electronic and written
communication

Tracking someone through social media,
spyware/malware, airtags, etc.
Spreading malicious rumors

Oregon Department of Education

-34 U.S.C. 12291(a)(30)

Unwanted gifts

Faking an identity or relationship to get
information out of others about the target
Threatening the person or their pets or
loved ones

Property damage

Escalating attempts over time




Prong 3: Sexual Assault

Sexual assault includes any offense classified as a forcible or nonforcible sex offense under
the Uniform Crime Reporting (UCR) system of the Federal Bureau of Investigation. This
includes:

Rape (including sodomy and sexual assault with an object)
Fondling

Incest

Statutory Rape

We'll look at these definitions using the NIBRS (National Incident-Based Reporting System)
classifications over the next several slides.

2023 NIBRS User Manual

Oregon Department of Education



https://le.fbi.gov/file-repository/nibrs-user-manual-063023.pdf/view

Prong 3: Sexual Assault (Rape)

Rape: Penetration, no matter how slight, of the vagina or anus with any body part
or object, or oral penetration by a sex organ of another person, or by a sex-related
object. This definition also includes instances in which the victim is incapable of
giving consent because of temporary or permanent mental or physical incapacity
(including due to the influence of drugs or alcohol) or because of age. Physical
resistance is not required on the part of the victim to demonstrate lack of consent.

-2023 NIBRS Definition

Oregon Department of Education




Prong 3: Sexual Assault (Fondling)

Fondling: The touching of the private body parts of another person for the
purposes of sexual gratification, without the consent of the victim, including
instances where the victim is unable to give consent because of their age or
because of their temporary or permanent mental or physical incapacity.

-2023 NIBRS Definition

Oregon Department of Education




Prong 3: Sexual Assault (cont)

Incest: Nonforcible sexual intercourse between persons who are related to each
other within the degrees wherein marriage is prohibited by law.

Statutory Rape: Nonforcible sexual intercourse with a person who is under the
statutory age of consent.
-2023 NIBRS Definition

Oregon Department of Education




Consent

Title IX does not require schools to adopt a particular definition of consent

Oregon’s sexual harassment policy requirement for K-12 schools (ORS
342.704/0AR 581-012-0038) has a definition of consent required by that policy.
Schools may voluntarily adopt this definition for use in Title IX

“Without consent” means an act performed:

(A) Without the knowing, voluntary and clear agreement by all parties to participate in the specific
act; or

(B) When a person who is a party to the act is:
(i) Incapacitated by drugs or alcohol;
(ii) Unconscious; or

(iii) Pressured through physical force, coercion or explicit or implied threats to participate in
the act.

Oregon Department of Education




Age of Consent in Oregon

The age at which a person can consent to sexual activity in Oregon is 18 (ORS
163.315).

It is also a defense against criminal charges if lack of consent is due ONLY to age, and
the age difference is less than 3 years (ORS 163.345).

The Oregon Attorney General has stated that minor-minor sexual activity does not

need to be reported as abuse if it is otherwise consensual falls within this age-gap
clause (letter, Sept 11, 2018).

OAG Opinion OP8294

Oregon Department of Education



https://www.doj.state.or.us/wp-content/uploads/2018/09/op8294.pdf

Assessing Consent

Consider the following questions when assessing for consent:

What was said? What tone was used?

What was implied? How was the interaction perceived?

What body language was used?

Where was the interaction? What environmental factors impacted the parties
agency in the moment?

What capacity and knowledge did parties have during the interaction?

What previous relationship dynamics exist between the parties — established
methods of communication or consent, previous threats/harassment, etc.?
What power dynamics exist in the situation?

Oregon Department of Education




Is it Title IX?

For each example, decide

if it falls under:

* Prong 1 (quid pro quo)

* Prong 2 (severe,
pervasive, and
objectively offensive)
Prong 3 (sexual assault,
domestic violence,
dating violence,
stalking)
None of the above

Oregon Department of Education

Amina, an 8t" grade student, refuses to go to school one day.
She tells her mom that one of the boys on her school bus has
been telling other students he has photos of Amina topless,
and will show them to other students for $10. Amina is
confident he doesn’t have any photos, but she’s worried other
students believe this boy.

Hannah is on her high school’s wrestling team. Her parents
report to the school that the assistant wrestling coach has
been inappropriately touching Hannah during practice, and
sending her inappropriate messages on Snapchat late at night.
Yesterday after practice, the coach followed Hannah to her car
and offered to connect her with college scouts in a way that
Hannah perceived as threatening.
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Who’'s Involved?

Title IX
Coordinator

Informal
Resolution
Facilitator

Investigator

Decision-
Maker

Appeals
Decision-
Maker

Notice and
Triage

Oregon Department of Education

Formal
Complaint

Informal
Resolution

Investigation

Decision-
Making

Resolutions,
Sanctions,
and
Remedies
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Wrap-up and Compliance
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Step 1: Notice and Triage

Who is Involved?

* All employees (could receive notice)
* Title IX Coordinator

®* Complainant(s) (and family)

Required Response to Notice:

* Contact complainant to offer options
* Explain how to file a formal complaint
* Offer supportive measures

Additional Option as Needed/Required:

* |dentify overlapping Oregon policies

* External reporting (child abuse, sexual conduct)
* Emergency removal of respondent



Notice and Triage: When is a school "on notice?"

A recipient with actual knowledge of sexual harassment in an education program or

activity of the recipient against a person in the United States, must respond promptly in a
manner that is not deliberately indifferent.

34 CFR 106.44(a)

Actual knowledge to a K-12 school includes notice of possible sexual harassment to any
school or district employee. Notice could include:

- A student report to a teacher

« An instructional assistant witnessing an interaction between two students
- A student conveying rumors of a sexual assault to a school counselor

« A parent filing a public complaint

Oregon Department of Education




Notice and Triage: Required Response

Schools must respond in a manner that is not “deliberately indifferent,”
which includes:

Contacting the complainant
Offering supportive measures
Describing the process for filing a formal complaint

Potentially other steps, if required by the specific circumstances of the
report

34 CFR § 106.30(a)

Oregon Department of Education




Notice and Triage: Supportive Measures

Supportive measures means non-disciplinary, non-punitive individualized
services offered as appropriate, as reasonably available, and without fee or
charge to the complainant or the respondent before or after the filing of a
formal complaint or where no formal complaint has been filed.

Such measures are designed to restore or preserve equal access to the
recipient's education program or activity without unreasonably burdening
the other party, including measures designed to protect the safety of all

parties or the recipient's educational environment, or deter sexual
harassment.

34 CFR § 106.30(a)

Oregon Department of Education




Examples of Supportive Measures

academic support: deadline
extensions, re-doing assignments or
exams, etc.

changes in class schedules

changes in classroom seating,
supervision, etc.

increased hallway supervision

escort between classes or to/from
bus or parking

different parking location

Oregon Department of Education

no-contact orders (mutual or
directional)

counseling
designated support contact

check-in meetings, designated safe
space, or designated “out of class”
time

leaves of absence

policy flexibility (transfer policy,
absence policy, athletic policy, etc.)




Notice and Triage: Emergency Removal (Student)

Nothing in this part precludes a recipient from removing a respondent from the
recipient's education program or activity on an emergency basis, provided that
the recipient undertakes an individualized safety and risk analysis,
determines that an immediate threat to the physical health or safety of any student
or other individual arising from the allegations of sexual harassment justifies
removal, and

provides the respondent with notice and an opportunity to challenge the decision
immediately following the removal.

This provision may not be construed to modify any rights under the Individuals with
Disabilities Education Act, Section 504 of the Rehabilitation Act of 1973, or the
Americans with Disabilities Act.

34 CFR 106.44(c)

Oregon Department of Education




Notice and Triage: Administrative Leave (Staff)

Nothing in this subpart precludes a recipient from placing a non-student employee
respondent on administrative leave during the pendency of a grievance process
that complies with § 106.45. This provision may not be construed to modify any
rights under Section 504 of the Rehabilitation Act of 1973 or the Americans with
Disabilities Act.

34 CFR 106.44(d)

Oregon Department of Education



https://www.ecfr.gov/on/2024-01-01/title-34/section-106.45
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.45
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Wrap-up and Compliance
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Step 2: Formal Complaint

Who is Involved?
* Title IX Coordinator
* Complainant(s), Respondent(s), and Advisors (and families)

Upon Receiving a Formal Complaint
* |nformal resolution processes may be utilized

* Emergency leave (students) and administrative leave (staff)
continue to be option

Required Documents
* Mustissue a written "Notice of Allegations"



Formal Complaint: What is a formal complaint?

Formal complaint means a document filed by a complainant or signed by the Title IX
Coordinator alleging sexual harassment against a respondent and requesting that the
recipient investigate the allegation of sexual harassment. At the time of filing a formal
complaint, a complainant must be participating in or attempting to participate in the
education program or activity of the recipient with which the formal complaint is filed...
As used in this paragraph, the phrase “document filed by a complainant” means a
document or electronic submission (such as by electronic mail or through an online
portal provided for this purpose by the recipient) that contains the complainant's
physical or digital signature, or otherwise indicates that the complainant is the person

filing the formal complaint.
34 CFR 106.30

Oregon Department of Education




Formal Complaint: Notice v. Complaint

Notice

Can be provided by anyone

Obligates the school to contact the
complainant, provide information
about how to file a formal complaint,
and offer supportive measures

Must be documented as a record

Oregon Department of Education

Complaint

Must be submitted by the
complainant, their parent/guardian
(if a minor), or the TIX Coordinator

Obligates the school to initiate
grievance procedures and investigate

Must be documented as a record




Formal Complaint: Education Program or Activity

- Atthe time of filing a formal complaint, a complainant must be participating in or
attempting to participate in the education program or activity of the recipient.

...For the purposes of this section, §§ 106.30, and 106.45, “education program or activity”
includes locations, events, or circumstances over which the recipient exercised substantial
control over both the respondent and the context in which the sexual harassment occurs...

34 CFR 106.44(a)

- This includes at school, after-school clubs and programs, school athletic events (at
and away from school), on school buses and at school bus stops, etc.

Oregon Department of Education



https://www.ecfr.gov/on/2024-01-01/title-34/section-106.30
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.30
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.45

Formal Complaint: Complaint Dismissal

MUST dismiss: MAY dismiss if at any during the

investigation or decision-making:
Conduct as alleged does not meet 8 5

the definition of sexual harassment Complainant notifies TIX Coordinator

, o in writing they would like withdraw
Conduct did not occur within the the formal complaint or individual

education programs or activities or allegations

the schools - Respondent is no longer enrolled or

Did not occur in the United States employed by recipient

Specific circumstances prevent the
recipient from gathering enough
information to reach a determination

A dismissal under this part does not
preclude response under another part
of recipient’s policies/procedures

Oregon Department of Education




Formal Complaint: Complaint Dismissal, cont.

Upon a dismissal required or permitted pursuant to paragraph (b)(3)(i) or (b)(3)(ii
of this section, the recipient must promptly send written notice of the dismissal and
reason(s) therefor simultaneously to the parties.

34 CFR 106.44(a)

Both parties must be offered an opportunity to appeal a dismissal of a formal
complaint or of any of the allegations in the complaint (see Step 5: Appeals for
more information on appeal procedural requirements).

Oregon Department of Education



https://www.ecfr.gov/on/2024-01-01/title-34/section-106.45#p-106.45(b)(3)(i)
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.45#p-106.45(b)(3)(i)
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.45#p-106.45(b)(3)(i)
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.45#p-106.45(b)(3)(ii)

Formal Complaint: Notice of Allegations

Wr

itten notice to the parties must include:

Notice that the recipient’s grievance process complies with the 2020 Title IX regulations
Information about any informal resolution Erocesses available

The allegations, including sufficient details known such as the identities of the parties
involved, the alleges conduct, and the date and location of the incident(s)

A statement that the respondent is presumed not responsible and that a determination will
me made at the conclusion of the grievance process

That parties may have an advisor of their choice who may be, but is not required to be, an
attorney

That parties may inspect and review evidence o ' .
Any provisions within the recipient’s code of conduct that prohibit knowingly making false

statements or submitting false information

If additional allegations are known or additional parties are identified, an amended written
notice must be provided.

34 CFR 106.45(b)(2)(i)(B)

83

Oregon Department of Education




Formal Complaint: Notice of Allegations, cont.

Oregon law has two provisions that schools may wish to include in their notices:

- ORS 339.356 (2)(m) - Bullying/Harassment requires “A statement of the consequences
and appropriate remedial action for a person found to have falsely accused another of
having committed an act of harassment, intimidation or bullying or an act of
cyberbullying as a means of reprisal or retaliation, as a means of harassment,
intimidation or bullying or as a means of cyberbullying.”

OAR 581-021-0038(5)(h) - Oregon Sexual Harassment requires that “...students who
initiate a complaint or otherwise report harassment covered by the policy or who
participate in an investigation may not be disciplined for violations of the district’s drug
and alcohol policies that occurred in connection with the reported prohibited conduct
and that were discovered because of the report or investigation, unless the student gave
another person alcohol or drugs without the person’s knowledge and with the intent of
causing the person to become incapacitated and vulnerable to the prohibited conduct.”

Oregon Department of Education




Knowledge
Check:

Oregon Department of Education

Mr. Lopez witnesses two students, George and Nick, arguing in
the school parking lot. George accuses Nick of cheating on him;
he pushes Nick down to the ground and yells that he never
wants to see him again. Mr. Lopez intervenes to stop any
further conduct; he takes George to the office, where Assistant
Principal Snyder asks George what happened. George says that
Nick, his boyfriend, was caught talking to another boy on a
dating app; George confronted Nick and "accidentally" pushed
him. Assistant Principal Snyder says she knows this isn't the first
time George has been stopped for putting his hands on Nick; as
this is the third report, she's going to have to suspend him for 3
days.

* |s this incident a Title IX concern?
* |s George's suspension compliant with Title IX?

* Nick's parents call the school the next day and express
concern with George returning to school; they want the
school to do something more permanent to keep Nick safe.
What is the school required to do now?
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Investigation
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|
Appeal

Resolutions, Sanctions, and

Remedies

Wrap-up and Compliance

Oregon Department of Education

Step 3 (option 1): Informal Resolution

Who is Involved?
* Title IX Coordinator
* |Informal Resolution Facilitator

* Complainant(s) and Respondent(s) (and families)

What does the Informal Resolution Process look like?
* Schools may, but are not required to, offer an informal resolution
* Many options; processes may look different at each school

Required Documents
* Written document describing informal resolution rights and options




Informal Resolution: Requirements

Informal resolutions may be offered in Title IX sexual harassment cases once a
formal complaint is filed.

- Informal resolutions must be fully optional; they cannot be a condition of
enrollment or employment, and cannot be required in any way.

Informal resolutions are not allowed in cases where an employee is accused of
sexually harassing a student.

You have the discretion to determine if offering an informal resolution option is
appropriate within each specific case or circumstance.

34 CFR 106.45(b)(9)

Oregon Department of Education




Informal Resolution: Requirements, cont.

...at any time prior to reaching a determination regarding responsibility the
recipient may facilitate an informal resolution process, such as mediation, that does
not involve a full investigation and adjudication, provided that the recipient...

34 CFR 106.44(a)

Must provide written notice disclosing information about the informal resolution
process.

Must obtain voluntary, written consent from all parties to participate in the
informal resolution process.

Oregon Department of Education




Informal Resolution: Written Notice

Written notice regarding an informal resolution must include:
The allegations

The specific requirements of the school’s informal resolution process

Any circumstances under which parties would be precluded from resuming a formal
complaint process about the same allegations

- These circumstances must provide for that “at any time prior to agreeing to a

resolution, any party hast the right to withdraw from the informal resolution process
and resume the grievance process”

Any consequences that could result from participation in the informal process, including
records that would be maintained or potentially disclosed

34 CFR 106.45(b)(9)(i)

Oregon Department of Education




Informal Resolution: What could it look like?

Informal resolutions can look a variety of ways. You could offer one or more of these
options in your school community:

Agreed-upon immediate remedies

Mediation or facilitation processes to negotiate a mutually agreeable resolution
Restorative processes

Many other options!

Informal resolutions may result in supportive measures, remedies, or even
disciplinary actions.

Oregon Department of Education




Informal Resolution: Restorative Practices

Ik\)/l'%ny schools have started to implement some level of restorative practices to address student
ehavior:

“Restorative practices build community and promote healthy relationships among educators and
students in order to teach the social-emotional and conflict-resolution skills necessary to reduce
conflict... Using approaches such as dialogues, peace circles, conferencing, and peer-led

mediation, restorative practices get to the root cause of student behavior, which often relates to

adult behavior.”

RJ Partnership:
School-Wide Restorative Practices: Step by Ste

Restorative practices may or may not be appropriate for addressing sexual harassment:

- Are restorative practices beinghimplemented appropriately, effectively, and consistently?

- Do staff and facilitators have the specific training needed to address the specific discrimination in
a restorative manner?

- Are the methods of the restorative process appropriate for the specific circumstance of the
harassment?

Oregon Department of Education



https://rjpartnership.org/wp-content/uploads/Implementation-Guide-FINAL.pdf
https://rjpartnership.org/wp-content/uploads/Implementation-Guide-FINAL.pdf
https://rjpartnership.org/wp-content/uploads/Implementation-Guide-FINAL.pdf
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Step 3 (option 2): Investigation

Who is Involved?

* I|nvestigator

* Complainant(s), Respondent(s), and Advisors (and families)
* Witnesses

What does the Investigation Entail?

* Interviewing parties and witnesses

* Gathering evidence, and determining relevance

* Keeping detailed documentation and writing reports

Required Documents
* Written "Investigation Report" with required party review period




Investigation: Investigatory Requirements

...the burden of proof and the burden of gathering evidence sufficient to reach a
determination regarding responsibility rest on the recipient and not on the parties...
34 CFR 106.44(a)

Parties must be provided with an equal opportunity to present statements and evidence
(inculpatory and exculpatory).

Parties cannot be restricted from discussing the allegations or from gathering and
presenting relevant evidence.

Parties must be provided with written notice of the date, time, location, participants,
and purpose of all hearings, investigative interviews, or other meetings, with sufficient
time to prepare to participate.

Oregon Department of Education




Investigation: Investigatory Requirements, cont.

Parties must be provided with the same opportunity to have others present,
including the opportunity to have an advisor of choice present.

Parties must have an equal opportunity to inspect and review any directly related
evidence that is a part of the investigation.

Prior to completing the investigative report, parties and their advisors must
be given a copy of all directly related evidence and must have at least 10 days
to review and respond.

Parties must be given a copy of the investigative report and provided 10 days to
review and respond to the investigative report prior to the final determination of
responsibility.

34 CFR 106.45(b)(5)

Oregon Department of Education




Investigation: Timeline

Written notice of interviews, with sufficient time to prepare

Interviews and evidence gathering

Evidence shared with parties; parties have 10 days to review and
respond before investigation report can be finalized

Investigative report finalized and shared with parties; parties have

10 days to review before determination of responsibility can be
10 days issued

_———

Oregon Department of Education




Investigation: Timeline Extensions

Include reasonably prompt time frames for conclusion of the grievance process,
including... a process that allows for the temporary delay of the grievance process
or the limited extension of time frames for good cause with written notice to the
complainant and the respondent of the delay or extension and the reasons for the
action. Good cause may include considerations such as the absence of a party, a
party's advisor, or a witness; concurrent law enforcement activity; or the need for
language assistance or accommodation of disabilities.

34 CFR 106.45(b)(1)(v)

Oregon Department of Education




Investigation: Timeline Extensions, cont.

...the final regulations only permit ‘temporary’ delays or ‘limited” extensions of time
frames even for good cause such as concurrent law enforcement activity, this provision
does not result in protracted or open-ended investigations in situations where law
enforcement’s evidence collection (e.g., processing rape kits) occurs over a time period
that extends more than briefly beyond the recipient’s designated time frames.

-p 30269, Federal Register, Vol. 85, No. 97

- Communicate proactively with law enforcement, DHS, or any other agency about
your Title IX responsibilities

- Consider what supportive measures you can implement during the delay

Oregon Department of Education




Investigation: Investigative Report

The investigative report must “fairly summarize relevant evidence,” and must be sent to both parties
and their advisors.

34 CFR Part 106.45(b)(5)

Best practice: create an investigative report template.
Allegations and jurisdictional statement
Timeline
Summary of relevant interviews and evidence
Credibility assessments
Findings of fact

May include conclusions; however, separate Decision-Maker must still come to independent
determination

Oregon Department of Education
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Step 4: Decision-Making

Who is Involved?

* Decision-Maker

* Complainant(s), Respondent(s), and Advisors (and families)
* Witnesses

What does the Decision-Making Entail?

* Independently reviewing the investigation report and all evidence
* Conducting a facilitated question-and-answer opportunity

* Determining results of the allegations and responsibility

Required Documents
* Written "Determination of Responsibility"



Decision-Making: Overview

In K-12 schools, a hearing is optional. May offer a hearing, but not required to.

With or without a hearing, must offer “the opportunity to submit written,
relevant questions that a party wants asked of any party or witness, provide each
party with the answers, and allow for additional, limited follow-up questions from
each party,” aka a “modified cross-examination.”

The Decision-Maker must screen questions for relevance and exclusion.

Must issue a written determination of responsibility simultaneously to involved
parties.

34 CFR 106.45(b)(6)(ii) and (b)(7)

Oregon Department of Education




Decision-Making: “Modified Cross-Examination”

Parties may submit written questions that are asked of the other party or witnesses. The
written answers are submitted to that party, with limited follow up.

« Can be conducted during the 10-day review time

Exclude questions that:
Are not related to the allegations
Seek privileged information

Are related to the complainant’s sexual predisposition or unrelated sexual behavior,
unless it goes to prove consent or to “prove that someone other than the respondent

committed the behavior”
34 CFR § 106.45(b)(6)

Oregon Department of Education




Decision-Making: Standards of Evidence

Preponderance of Evidence:

“It]he burden of showing something by a ‘preponderance of the evidence,” the most
common standard in the civil law, ‘simply requires the trier of fact to believe that the
existence of a fact is more probable than its nonexistence before [he] may find in favor of
the party who has the burden to persuade the [judge] of the fact’s existence.””

-Footnote 1441, p 30381, Federal Register, Vol. 85, No. 97

Clear and Convincing Evidence:

“[c]lear and convincing evidence requires greater proof than preponderance of the
evidence. To meet this higher standard, a party must present sufficient evidence to produce
‘in the ultimate factfinder an abiding conviction that the truth of its factual contentions are
[sic] highly probable.””

-Footnote 1441, p 30381, Federal Register, Vol. 85, No. 97

Oregon Department of Education




Decision-Making: Written Determination

The written determination of responsibility must include:

The allegations

Procedural steps from formal complaint through determination (including notifications,
interviews with Ioartles and witnesses, site visits, methods used to gather other evidence,

and hearings held)

Findings of fact

Conclusions applying the findings to school/district policies

Results of each allegation and rationale (responsible or not responsible)
Sanctions provided and if remedies provided, as applicable

Appeal bases and procedures
34 CFR § 106.45(b)(7)

Oregon Department of Education




Knowledge
Check:

Oregon Department of Education

As part of a broader complaint regarding harassment and
bullying, Serena is being investigated for potential sexual
harassment against Bella, including allegations that Serena
took and distributed photos of Bella changing in a school
locker room, and made several comments and rumors that
could fall under prong 2 sexual harassment.

e Bella's family is working with an advocate, while
Serena's family has retained legal counsel. Can they
bring these individuals to their interviews?

Bella's family submitted copies of text messages
between Bella and other students where Bella was
informed about Serena's comments and distribution of
the images. Serena has a right to:

Serena is found responsible for some, but not all of the
allegations. What must the school tell Bella about the
findings?
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Step 5: Appeals

Who is Involved?

Appeals Decision-Maker
Complainant(s), Respondent(s), and Advisors (and families)

What does the Appeals Process Entail?

Facilitating appeals review and timelines

Independently reviewing all previous documentation and any newly
submitted evidence and statements

Determining results of the appeal and any changes needed

Required Documents

Written "Determination of Appeal"



Appeals: Reasons for Appeal

A recipient must offer both parties an appeal from a determination regarding
responsibility, and from a recipient's dismissal of a formal complaint or any allegations
therein, on the following bases:
(A) Procedural irregularity that affected the outcome of the matter;
(B) New evidence that was not reasonably available at the time the determination
regarding responsibility or dismissal was made, that could affect the outcome of the
matter; and
(C) The Title IX Coordinator, investigator(s), or decision-maker(s) had a conflict of
interest or bias for or against complainants or respondents generally or the
individual complainant or respondent that affected the outcome of the matter.
34 CFR 106.45(b)(8)(i)

Schools may allow additional reasons for appeal at their discretion, as long as those
rights are applied equally.

Oregon Department of Education




Appeals: Appeal Process

All appeal procedures must be implemented equally for both parties.
All parties must be notified in writing when an appeal is filed.

All parties must have a reasonable and equal opportunity to submit a written
statement in support of or challenging the appeal.

Must issue a written appeal decision.

The Appeals Decision-Maker must be a different person than the Decision-Maker
or Investigator (or the Title IX Coordinator).

34 CFR 106.45(b)(8)(iii)

Oregon Department of Education




Appeals: Written Appeal Determination

As to all appeals, the recipient must:

(E) Issue a written decision describing the result of the appeal and the
rationale for the result; and

(F) Provide the written decision simultaneously to both parties.

34 CFR 106.45(b)(8)(iii)

Oregon Department of Education
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Step 6: Resolution, Remedies, & Sanctions

Who is Involved?

* Title IX Coordinator

* Complainant(s) and Respondent(s) (and families)
* As Needed: School community

Implementing Remedies, Resolutions, and Sanctions

* Designating any implementing an appropriate resolution, including
any needed/appropriate remedies and sanctions

Required Communications

* Any sanctions must be shared with Respondent(s) and
Complainant(s), and any individual remedies share with the
Complainant(s)




Resolution, Remedies, and Sanctions: Resolving
the Discrimination

Treat complainants and respondents equitably by providing remedies to a
complainant where a determination of responsibility for sexual harassment has
been made against the respondent, and by following a grievance process that
complies with this section before the imposition of any disciplinary sanctions or
other actions that are not supportive measures as defined in § 106.30, against a
respondent. Remedies must be designed to restore or preserve equal access to
the recipient's education program or activity. Such remedies may include the
same individualized services described in § 106.30 as “supportive measures”;
however, remedies need not be non-disciplinary or non-punitive and need not
avoid burdening the respondent;

34 CFR 106.45(b)(1)(i)

Oregon Department of Education



https://www.ecfr.gov/on/2024-01-01/title-34/section-106.30
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.30
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.30
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.30

Resolution, Remedies, and Sanctions: Remedies

Individual Remedies address the harm
for the complainant (or other
individuals impacted by the
discrimination).

Academic remediation
Counseling

Waiver/adjustment of academic,
athletic, or cocurricular requirements

Additional supportive measures

Oregon Department of Education

Community Remedies address broader
harm that may have been sustained by
the larger community, and attempt to
prevent future discrimination.

Student educational programs

Safety measures (hallway monitoring,
additional staffing, etc)

Policy reviews

Staff training




Resolution, Remedies, and Sanctions: Sanctions

Detention

Suspension

Expulsion

Community service

Required courses or seminars

Counseling

Evaluation and treatment

Removal from specific classes, sports, etc.
Co-enrollment prohibition

Oregon Department of Education




Resolution, Remedies, and Sanctions: Oregon
Discipline Requirements

Schools are required to adopt written rules with respect to student discipline. OAR 581-021-0050

Expulsion is limited to specific circumstances by OAR 581-021-0070, including threats to student and
community safety. Expulsion of K-5 severely limited. Similarly, suspension is limited by OAR 581-021-

0065.

Specific provisions apply to the discipline of students with disabilities:

If the discipline constitutes a “significant change of placement”, a manifestation determination
review (MDR) is required by 34 CFR 300.530 and 34 CFR 104.35(a) as cited by Supporting Students
with Disabilities and Avoiding the Discriminatory Use of Student Discipline (OCR, 2022)

A BIP based on an FBA is required if the student put themselves or others at risk of serious bodily

injury by OAR 581-015-2181

Oregon Department of Education



https://secure.sos.state.or.us/oard/viewSearchRule.action
https://secure.sos.state.or.us/oard/viewSearchRule.action
https://secure.sos.state.or.us/oard/viewSearchRule.action
https://secure.sos.state.or.us/oard/viewSearchRule.action
https://secure.sos.state.or.us/oard/viewSearchRule.action
https://secure.sos.state.or.us/oard/viewSearchRule.action
https://secure.sos.state.or.us/oard/viewSearchRule.action
https://secure.sos.state.or.us/oard/viewSearchRule.action
https://secure.sos.state.or.us/oard/viewSearchRule.action
https://secure.sos.state.or.us/oard/viewSearchRule.action
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=144665
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=144665
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=144665
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=144665
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=144665
https://www.ecfr.gov/current/title-34/section-300.530
https://www.ecfr.gov/current/title-34/part-104/subpart-D#p-104.35(a)
https://www2.ed.gov/about/offices/list/ocr/docs/504-discipline-guidance.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/504-discipline-guidance.pdf
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=253595
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=253595
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=253595
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=253595
https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=253595
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Step 7: Wrap-Up and Compliance

Who is Involved?

* Title IX Coordinator
* Asneeded: Investigator, Decision-Maker, Appeals Decision-Maker,
Informal Resolution Facilitator

Compliance and Wrap-Up
* Documentation and storage of documents and evidence
(confidentiality, recordkeeping requirements)

Tracking outcomes for larger civil rights compliance
Follow-up and check-in procedures for parties

Recordkeeping
* Ensure all records are stored appropriately (7 year requirement)
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Wrap-Up and Compliance: Check-in

Store all case information appropriately; consider records retention
requirements, student records laws, confidentiality, etc.

If any supportive measures, remedies or sanctions are in place, how long will
those continue?

v Consider periodic check-ins to determine effectiveness; communicate your
check-in plan to parties.

Are any check-ins or debriefs needed with designated personnel (Investigators,
Decision-Makers, Appeals, etc)?

What lessons can be learned from this case? Can these lessons inform plans for
future staff training, student education, policy development, etc?

Oregon Department of Education




Wrap-Up and Compliance: Recordkeeping

Records must be kept of:

each record of actual notice and response (including supportive measures), and why that
response was not deliberately indifferent

each investigation, including the results and any sanctions or appeals
each appeal

each informal resolution

all materials used to train Title IX personnel

Records must be maintained for a minimum of seven years.
34 CFR § 106.45(b)(10)

Oregon Department of Education
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Investigatory Burden

Ensure that the burden of proof and the burden of gathering evidence sufficient to
reach a determination regarding responsibility rest on the recipient and not on the

parties...
34 CFR 106.45(b(5)(i)

What this means:

The investigator, on behalf of the school, is responsible for conducting a thorough
and impartial investigation.

Investigators should not "sit back and wait" for parties to provide information and
submit evidence; they should actively solicit and collect.

Oregon Department of Education




Prohibited Information and Evidence

...the recipient cannot access, consider, disclose, or otherwise use a party's records that
are made or maintained by a physician, psychiatrist, psychologist, or other recognized
professional or paraprofessional acting in the professional's or paraprofessional's capacity,
or assisting in that capacity, and which are made and maintained in connection with the
provision of treatment to the party, unless the recipient obtains that party's voluntary,
written consent to do so for a grievance process under this section...

34 CFR 106.45(b(5)(i)

What this means:

- Certain types of information (privileged records) should not be used or solicited
without explicit written consent

Oregon Department of Education




Opportunity to Present Witnesses

Provide an equal opportunity for the parties to present witnesses, including fact and

expert witnesses, and other inculpatory and exculpatory evidence;
34 CFR 106.45(b(5)(ii)

What this means:

Parties should have an equal opportunity to present witnesses and evidence; any
restrictions should be reasonably and apply to all parties

Parties should be able to submit evidence, both inculpatory (assisting in proving
allegations) and exculpatory (assisting in disproving allegations)

Oregon Department of Education




Cannot Restrict Discussion

Not restrict the ability of either party to discuss the allegations under investigation
or to gather and present relevant evidence

34 CFR 106.45(b(5)(iii)

What this means:

Schools cannot require confidentiality or place a "gag order"” on students regarding the
allegations at hand

Intention is to allow parties to receive support, and to be able to gather information and
evidence as needed

Does not restrict a school from prohibiting retaliation, harassment, or further
discrimination

Oregon Department of Education




Advisors

Provide the parties with the same opportunities to have others present during any
grievance proceeding, including the opportunity to be accompanied to any related
meeting or proceeding by the advisor of their choice, who may be, but is not
required to be, an attorney, and not limit the choice or presence of advisor for
either the complainant or respondent in any meeting or grievance proceeding;
however, the recipient may establish restrictions regarding the extent to which
the advisor may participate in the proceedings, as long as the restrictions apply

equally to both parties
34 CFR 106.45(b(5)(iv)

Oregon Department of Education




Advisors, cont.

What this means:

- Parties must be allowed to be accompanied by an "advisor of choice" to any
interviews or meetings.

Schools may not restrict who can serve as an advisor. An advisor may be a lawyer,
advocate, friend, counselor, teacher, etc.

o Parents have an independent ability to accompany their minor children to
meetings; parents need not their child's official "advisor."

Schools may place restrictions on how advisors participate in meetings, as long as
those rules apply equally to all advisors.

Any restrictions/allowances on others present must be applied equally to parties

Oregon Department of Education 126




Written Notice of Meetings/Interviews

Provide, to a party whose participation is invited or expected, written notice of the
date, time, location, participants, and purpose of all hearings, investigative
interviews, or other meetings, with sufficient time for the party to prepare to
participate;

34 CFR 106.45(b(5)(iv)

What this means:
- Written notice must be provided with date, time, location, participants, and purpose.

- "Sufficient time" is not defined as a time frame. Consider the rights of parties (advisor,
parental attendance) and consult your legal counsel to determine an
appropriate standard.

Oregon Department of Education




Review of Evidence

Provide both parties an equal opportunity to inspect and review any evidence obtained
as part of the investigation that is directly related to the allegations raised in a formal
comﬁlaint, including the evidence upon which the recipient does not intend to rely in
reaching a determination regarding responsibility and inculpatory or exculpatory
evidence whether obtained from a party or other source, so that each party can
meaningfully respond to the evidence prior to conclusion of the investigation. Prior to
completion of the investigative report, the recipient must send to each party and the

arty's advisor, if any, the evidence subject to inspection and review in an electronic
ormat or a hard copy, and the parties must have at least 10 days to submit a written
response, which the investigator will consider prior to completion of the investigative
report. The recipient must make all such evidence subject to the parties' inspection and
review available at any hearing to give each party equal opportunity to refer to such
evidence during the hearing, including for purposes of cross-examination

34 CFR 106.45(b(5)(vi)
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Review of Evidence, cont.

What this means:
- Parties are entitled to review all collected evidence that is directly related to the
allegations, even if that evidence is not relevant to reaching a determination.

o This rights allows students to view a variety of information about other
parties and witnesses, including personally identifiable information (PIl). It
does not violate FERPA to do so (see 34 CFR 106.6(e)).

Parties and their advisors must be provided with a physical or electronic copy of
the evidence.

Parties must be given 10 days to review the evidence and provide a written
response before the Investigator finalizes the investigative report.

Oregon Department of Education




Review of Investigative Report

Create an investigative report that fairly summarizes relevant evidence and, at
least 10 days prior to a hearing (if a hearing is required under this section or
otherwise provided) or other time of determination regarding responsibility, send
to each party and the party's advisor, if any, the investigative report in an
electronic format or a hard copy, for their review and written response.

34 CFR 106.45(b(5)(vii)

What this means:

- Parties and their advisors must be provided with physical or electronic copy of the
Investigative report

- Parties must have 10 days to review and respond

Oregon Department of Education




Investigation: Timeline

Written notice of interviews, with sufficient time to prepare

Interviews and evidence gathering

Evidence shared with parties; parties have 10 days to review and
respond before investigation report can be finalized

Investigation report finalized and shared with parties; parties have

10 days to review before determination of responsibility can be
10 days issued

_———

Oregon Department of Education
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Who’'s Involved?

Title IX
Coordinator

Informal
Resolution
Facilitator

Investigator

Decision-
Maker

Appeals
Decision-
Maker

Notice and
Triage

Oregon Department of Education

Formal
Complaint

Informal
Resolution

Investigation

Decision-
Making

Resolutions,
Sanctions,
and
Remedies

X




Role of the Title IX SH Investigator

Neutral factfinder

Title IX specifically prohibits Investigators from holding any bias or conflict of
interest (34 CFR 106.45(b)(1)(iii))

Gather evidence and conduct interviews sufficient to reach a determination

Burden is on the school, represented by the Investigator, to conduct an
investigation and collect evidence sufficient to reach a determination

Ensure compliance with applicable laws and policies
Title IX rights include advisors, evidentiary review, etc.

Retain appropriate documentation for recordkeeping purposes

Oregon Department of Education




Investigation Overview: Process and Steps

Pre-Investigation Investigation

e Evaluating and triaging complaints j‘> ® Interviews
® Planning your investigation e Gathering evidence

Y/

Investigation Report
e Conduct evidentiary reviews
e \Write investigation report

Oregon Department of Education




Investigation Planning

What are the allegations currently known? Title IX Notice of Allegations should
outline.

Who will be conducting the investigation?
v Are there any concerns with bias or conflict of interest?
v What evidence is already available?
v Who do you need to interview?
v In what order will you interview them? Where?

Are there any barriers to your investigation or to party participation?

Oregon Department of Education




Serena and
Bella:

Investigation
Planning

Discuss in your groups:

1. How will you assess for
any investigator bias or
conflict of interest?

. What evidence is already
available?

. Who would you like to
interview, and in what
order?

. What barriers might exist
to your investigation?

Oregon Department of Education

As part of a broader set of complaints regarding harassment
and bullying, Serena, a 7th grader, is being investigated for
potential sexual harassment against Bella, also a 7th grader.
The allegations of sexual harassment include:

 On atleast two occasions, Serena took photos of Bella
changing in the locker rooms during PE, including photos of
Bella in her bra and underwear.

Serena texted photos of Bella in her bra and underwear to
other 7th grade students during school hours, using
sexually derogatory terms to describe the photos including
"fat whore" and describing Bella's breasts.

Serena spread a rumor among other 7th grade students
that Bella paid a boy at church to let Bella give him oral
sex.
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Purpose of Interviews ISto:  Purpose is NOT to:

learn the facts satisfy your curiosity

use your standard of evidence punish parties
to:

* establish a timeline get a parent off your back

prove or disprove a particular

e establish what occurred . .
side (neutrality)

learn impacts on individuals _
and school community chase the story for excessive

: : : information
discover enough information to

reach a determination

Oregon Department of Education




Setting Up Interviews

Notice. Must provide written notice to parties which includes the date, time,
location, participants, and purpose.

Location. Select a safe and private location. If your interview will be virtual, consider
advising the party on privacy considerations on their end. Can you offer options or
choice?

Attendees. If parents, advisors, or others will be attending, plan accordingly. Share
any rules of decorum ahead of time.

Supplies. Handouts, copies of evidence. Notepads, coloring books, fidgets, or other
similar supplies. Having snacks or water available may be helpful.

Oregon Department of Education




Title IX Sexual Harassment Advisors

Complainants and Respondents may be accompanied by an advisor of choice.
Schools cannot restrict who can serve as an advisor, but may restrict how advisors
participate in meetings/interviews, as long as those restrictions apply equally to all
parties.

- Examples of restrictions: how and when an advisor may ask questions or answer
guestions on the student's behalf, what constitutes inappropriate conduct in

meetings

If you are setting any restrictions on how advisors participate, you may want to
have a clear list of rules, communicate those rules in advance, and re-iterate
them at the start of meetings

- What will happen if advisors violate the rules?

Oregon Department of Education




Starting the Interview: Introductory "Spiel”

Consider sharing introductory information or setting the
“ground rules” of the interview:

Introduce yourself (to everyone) and your role

Share the purpose of the interview

Recording or note-taking; how will documentation be
stored

Discuss breaks and interview length |
Let the party or witness know it’s ok to say “l don’t know”
Discuss any amnesty policies

Discuss rules of decorum for advisors and parents, if any
Ask if there are any questions

Adjust as needed to be developmentally appropriate (and photo from Natasha Hall; Unsplash.com
check for understanding as needed).

Oregon Department of Education




Interview Questions

Draft a list of questions ahead of time, but
be flexible.

When questioning...

Start broad, and work your way in
Use open-ended questions

Use the terminology and language of the
person you're talking to

Oregon Department of Education




Helpful Questions

Open-Ended
* “Canyou help me understand...”
« “Tell me more about...”
* “Describe...”
Experience-Based
 “What did you notice...”
 “What was going through your mind...”
 “What did you see/hear/etc...”
Clarification

* “You mentioned X, can you tell me more
about that?”

“When you said X, what does that mean
to you?”

Oregon Department of Education

Less Helpful Questions

Forced-Choice

 “Were you scared, or did you feel ok?”
Leading

 “Had you been drinking a lot?”
Multiple/Compound

* “Tell me everything that happened after
that, and what were you thinking or
feeling at the time?”

Closed-Ended

* “Were you alone?”

Blaming Questions

 “Why did you say yes in the first place?”

144




Impermissible Questions

photo from fotos; Unsplash.com

Oregon Department of Education

...the recipient cannot access, consider, disclose, or
otherwise use a party's records that are made or
maintained by a physician, psychiatrist, psychologist,
or other recognized professional or paraprofessional
acting in the professional's or paraprofessional's
capacity, or assisting in that capacity, and which are
made and maintained in connection with the provision
of treatment to the party, unless the recipient obtains
that party's voluntary, written consent to do so for a
grievance process under this section...

34 CFR 106.45(b(5)(i)



Impermissible Questions, cont.

qguestions and evidence about the complainant’s sexual predisposition or prior
sexual behavior are not relevant, unless such questions and evidence about the
complainant's prior sexual behavior are offered to prove that someone other than
the respondent committed the conduct alleged by the complainant, or if the
guestions and evidence concern specific incidents of the complainant's prior sexual
behavior with respect to the respondent and are offered to prove consent.

34 CFR 106.45(b)(6)(ii)

Oregon Department of Education




Allowable?

Are the following
guestions for Bella
allowable or
impermissible
under Title IX's
requirements?

Oregon Department of Education

Decide if the following draft interview questions are
allowable or impermissible under Title IX.

Tell me more about the rumors Serena has been
spreading. Can you tell me the names of other

students who might have heard these rumors from
Serena?

You mentioned the rumor you'd heard from other
students that you engaged in sexual activity with a boy
at your church. Is there any truth to these rumors?

Tell me about the photos that have been passed
around. What was depicted in the photos you've seen?

Your parents told me you'd been seeing a therapist

about the bullying. What kinds of things do you talk
about with your therapist?




Questioning about Sensitive Topics

Many sensitive topics can come up in sexual harassment investigations: abusive
language, physical violence and harm, sexual activity, drug or alcohol use, dating and
relationships, gender identity and sexual orientation, illegal behavior or behavior that

violates school rules, etc.

When preparing to question around these topics:

- Be clear at the start of the interview the scope of the conversation
« Provide context, as needed

« Clearly communicate amnesty policies

- Maintain appropriate and professional boundaries

Remember: topics that are sensitive for one individual may not be for another.

Oregon Department of Education




Note-taking and Recording

Note-taking

Explain that you’ll be taking notes to interviewees

Note important quotes
It is good practice to check your notes with your interviewee to confirm

Any notes (or recordings) will become a part of the record

Will you record?

- There are pros and cons of recording; recording provides an accurate transcript and
allows you to focus your attention, but could be intimidating or distracting

« Check with your legal counsel and establish a consistent protocol

« How will you respond to requests to not record?

Oregon Department of Education




Wrapping up Interviews

“Is there anything else you think | need to know?”

Similar to your introductory "spiel," consider what wrap-up information you'll want to
consistently share:

Recap any plans or agreements (evidence they will submit, information or connections

you will provide), including how to request supportive measures
Discuss privacy and retaliation; remember parties cannot be unilaterally prohibited from

discussing the allegations
Share what happens next in the process, including any possibility of follow-up interviews
Explain how to get in contact with additional questions or information

Anything else for your specific school/district

Oregon Department of Education




Witness Interviews

Title IX entitles parties to an equal opportunity to present witnesses, including (but not
limited to) fact witnesses and expert witnesses.

Do | need to interview every witness a party wants me to?

« Not necessarily. Which witnesses will provide relevant evidence? Will witnesses
duplicate each other?

- Any restrictions must be applied equally to all parties.
What about expert witnesses?

- Expert witnesses may not have evidence of the allegations, but may provide evidence
relevant to establishing the facts or patterns of a case.
- Examples: child behavioral experts, SANEs

Oregon Department of Education




Expert Witnesses

“An expert witness is a person with specialized knowledge, skills, education, or experience in

a particular field who is called upon to provide their expertise in legal proceedings to assist

the court with understanding complex technical or scientific issues.”
- Cornell Law School

Expert witnesses are intended to assist the factfinder in reaching a decision. The
expert witness clarifies, explains, and provides opinions on complex matters that the
average layperson would not typically understand. Expert witnesses can take jargon,
and complicated situations, and explain them in a way others can understand.
Experts can also evaluate potential hypotheticals, as well.
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https://www.law.cornell.edu/wex/court

Parents in Interviews

...[a] parent or guardian must be permitted to accompany the student to
meetings, interviews, and hearings during a grievance process to exercise

rights on behalf of the student...
-pg. 30453 Title IX 2020 Final Rule, Federal Register

What would you do if:

- A student did not want their parent to be present in the interview?
- Aninterview with a student and their parent consisted of sensitive topics?
- A parent would not let their child answer questions and consistently answered on

their behalf?

Oregon Department of Education




When a Party Won’t Participate...

Image by Safi.71; Unsplash
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Students cannot be compelled to participate in a Title IX sexual
harassment investigation. Students or their families may
decline all participation or refuse to answer specific questions.

If a student declines to participate:

Respect their decision and respond similarly to other parts
of the investigation (neutral empathy).

Inform them of the possible outcomes of their decision.
Keep them informed throughout the process through
updates and notifications.



https://unsplash.com/@saif71

Oregon Department of Education

by

OREGON

DEPARTMENT OF

EDUCATION

Evidence



What is evidence?

Evidence is “an item or information proffered to make the existence of a fact

more or less probable.”
- Cornell Law School

Evidence can include, but is not limited to:

o testimony;
documents;
photographs;
videos;
social media posts;
voice recordings; or
tangible objects

Oregon Department of Education




Different Kinds of Evidence

Inculpatory Evidence: Evidence that shows, or tends to show, a person’s
involvement in an act or evidence that can establish a respondent's responsibility.

Exculpatory Evidence: Evidence that shows, or tends to show, tending to excuse,
justify, or absolve the responsibility of a respondent.

Corroborating Evidence: Evidence that strengthens or confirms already existing
evidence.

Circumstantial Evidence: Indirect evidence that does not, on its face, prove a fact
in issue but gives rise to a logical inference that the fact exists.

Oregon Department of Education




"Relevant"” and "Directly Related"

The Title IX regulations don't specifically define

these terms. DIRECTLY RELATED
Relevant: evidence is relevant if (a) it has any

tendency to make a fact more or less probable

than it would be without the evidence; and (b) the

fact is of consequence in determining the
responsibility for an allegation. RELEVANT

Directly Related: evidence is "directly" related if it
is connected to any of the allegations. Directly
related evidence may or may not be relevant.

For further discussion see Preamble to the 2020 Title IX regulations, p. 30304, and Federal Rules of Evidence (FRE) definition of "relevant."
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https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf

What kind of
evidence?

For each of these
evidentiary
examples, is the
evidence relevant,

directly-related
(but not relevant),
or neither?

Oregon Department of Education

Another student's parent provides the school text
messages between their child and two other 7th grade
students discussing the photos of Bella. There is no
discussion in the text messages of who took the photos
or how they were received.

One of Serena's teachers, who is also the Student
Government advisor, emails in a statement that she
has never witnessed Serena engage in any bullying or
otherwise inappropriate conduct towards other
students, and that Serena has been part of the school's
anti-bullying campaign.

The PE teacher caught Serena and her friends looking
at Serena's phone and laughing during PE class. The
teacher confiscated the phone and wrote Serena up for
violating the school's no-phones policy. Serena's
parents picked up her phone that evening, and the first
photo of Bella was circulating between students by the
following day.

159



Evidentiary Review

Parties must be provided a copy of all directly related evidence and given 10 days to review
it and respond before the investigation report is finalized.

What about student information (Pll), privileged information, and other sensitive content?

Schools cannot redact or withhold information that is directly related or relevant. This
may include names of other students, party and witness interviews, video footage, etc.

"The obligation to comply with this part is not obviated or alleviated by the FERPA
statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CER part 99." (see 34 CFR 106.6(e)).

Information protected by a legally recognized privilege cannot be collected and used
without voluntary, written consent from the person holding the privilege. In providing
consent, they are also consenting to evidentiary review.

- Schools should connect with legal counsel with specific application questions.

Oregon Department of Education



https://www.govinfo.gov/link/uscode/20/1232g
https://www.ecfr.gov/on/2024-01-01/title-34/part-99

Storing Evidence

Evidence needs to be retained and stored using a method and manner that is secure
and maintains parties’ right to privacy. In any sexual harassment investigation, much
of the evidence will be sensitive in nature.

~

Reminder: Do NOT accept evidence that is illegal to possess, such as
drugs or images of children engaged in sexual activity/undress. Contact
law enforcement and/or your legal counsel if you become aware of such
evidence.

/

\_
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Privacy and Best Practices

Some evidence best practices include:

« Maintaining an evidence and privilege log that includes:
a brief description of the evidence;
the source;
whether the evidence is directly related and/or relevant;
any redactions;
reasons for any redactions.
Using a secure cloud-based network

Avoiding intentionally soliciting or acquiring evidence that is unrelated and not relevant
to the allegations

ldentifying a consistent practice in how to save sensitive student information (e.g.
photos, medical records) - in the student file, or the evidence file, or both?

Oregon Department of Education



https://www.georgefox.edu/title-ix/_assets-resources/title_ix_training_materials_2021/collecting-and-maintaining-evidence-in-title-ix-investigations.pdf
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What is Credibility?

Image by Joshua Hoehne; Unsplash
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Credibility helps a fact-finder or decision-
maker determine what is plausible (which is
different than believable). Credibility should
be assessed when it is in dispute and relevant
to evaluating the allegations.

It should not be based on a person’s status as
a complainant, respondent, or witness.




Why Assess Credibility?

Credibility assessments are intended to help the fact-finder determine plausibility,
not determine character. In cases where credibility is at issue, conducting a credibility
assessment can help a fact-finder or investigator make determinations on what is
more likely than not (i.e. a preponderance of the evidence).

Important: The purpose of a credibility assessment is not to determine whether a
student is a “liar.” Inconsistencies happen, for a variety of reasons. Credibility
assessments help determine whether events are likely to have occurred.
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Assessing Credibility is a Critical Thinking Process

An investigator should be considering each person interviewed, each piece of
evidence, and all information collected during an investigation. Investigators
should do more than just ask “do | trust this person?” They should also assess:

- Why do they do or do not trust a person, evidence, and information
What supporting evidence there is
How the evidence supports the findings

Credibility assessments are not a "gut feeling" or a "hunch."

Credibility Assessments
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https://www.prearesourcecenter.org/sites/default/files/library/Credibility%20Assessments%20-%20Deliverable%20Guide%20-%207.25.23.pdf

Barriers in Assessing Credibility

Bias

Conflicts of Interest

Lack of understanding regarding the impact of trauma on responses
and behavior

Belief that a statement requires full corroboration to be credible
(remember: preponderance of evidence standard)

Failure to document reasoning

Failure to adequately prepare before conducting interviews

Credibility Assessments
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https://www.prearesourcecenter.org/sites/default/files/library/Credibility%20Assessments%20-%20Deliverable%20Guide%20-%207.25.23.pdf

Keys to Credibility Assessments

Preparation Bias
Plausibility Culture

Observation Omissions

Motivation Corroboration

Inconsistencies “The Big Picture”

Credibility Assessments
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https://www.prearesourcecenter.org/sites/default/files/library/Credibility%20Assessments%20-%20Deliverable%20Guide%20-%207.25.23.pdf

Trauma Can Lead to Inconsistencies

Trauma can impact a person’s memory and the chronology of events.
Inconsistencies may be part of a trauma response. Interviewing alleged victims
with a trauma-informed lens may result in better investigations. Investigators
should:

be mindful of how trauma can impact an alleged victim’s retelling of events;
remember that you are determining plausibility, not believability

be mindful of other factors, such as disability status, that may impact how
things are recounted,;

try to avoid requiring a victim to repeat the details of a traumatic incident
over and over; and

Use open-ended questions to solicit answers.

Oregon Department of Education




Putting the Pieces Together

- When credibility is at issue (e.g. in "they said this,
they said that" cases) then a credibility assessment
can help the fact finder come to a determination
about what is plausible.

Credibility assessments are not "gut instincts."
Rather, a credibility assessment should be an
analytical process that considers the totality of the
circumstances.

Remember, a credibility assessment is not a
determination of "truth." Students may have gaps
or inconsistencies in their stories for many reasons,
including trauma.

Image by Markus Kammermann; Unsplash
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When is Your Investigation “Done”?

The burden is on the school to gather enough information to make a determination,
not on the parties to provide this information. This means you should:

. Actively solicit information from the complainant and the respondent, including
making multiple attempts if needed.

- Actively seek inculpatory and exculpatory evidence about the allegations.

- Look for and make a reasonable attempt to mitigate any barriers to participation.

This does not mean you have to:

- Hassle the complainant or respondent if they don’t want to participate.
- Interview every single witness.
- Drag out your investigation for weeks or months waiting on information.

Oregon Department of Education




Check-In: Due Diligence

v linterviewed or attempted to interview the complainant and respondent

v | actively solicited information from the complainant, respondent, and their
families, including:

v Letting them know they may submit evidence and witnhesses
v Informing them of the process and timeline
v Informing them of possible outcomes

v If a party chose not to participate, | informed them of the possible outcomes
related to that decision

v | have reviewed the evidence provided and followed up on any missing
information as needed

Oregon Department of Education




Investigative Report Requirement

Create an investigative report that fairly summarizes relevant evidence...
34 CFR 106.45(b(5)(vii)

The Title IX regulations do not provide specific requirements for the investigative
report beyond requiring a summary of relevant evidence

Relevant evidence that is summarized but not wholly included can be attached to
the report or stored safety elsewhere, but must be made available to parties

during evidentiary review stage, and to the Decision-Maker during the next
phase.

Oregon Department of Education




Common Elements of an Investigative Report

Your school/district should develop a template that works best for your community.
Common elements of an investigative report include:

® Introductory information (complaint info, ® Summary of Evidence
investigator info) e Findings of Fact
Background e (MAYBE) Conclusions applying
Jurisdictional statement and scope of standard of evidence to findings of
investigation fact — note that Title IX does not
Policies (attach copy or cite explicitly) prohibit the investigator from
Timelines - reporting timeline, incident making recommendations, but the
timeline Decision-Maker must still come to an

independent decision
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Reports should be...

Clear. The evidence and facts should be clear; parties should not be left
wondering what the investigatory process looked like or what evidence showed.

Accessible. Consider the reading and comprehension levels of your document.
Consider the audience. Minimize "legalese" as much as you can.

Thorough. Reports should balance privacy and confidentiality (including legal

limitations and requirements) with transparency and thoroughness. Remember
requirement to summarize relevant evidence.

Unbiased. All evidence should be weighed appropriately. Be aware of how
word choice, structure, or inclusions/exclusions might influence readers.

Oregon Department of Education




Writing Best Practices

Use formal writing

* Avoid jargon and “writing how you speak”

* Use medically accurate terminology

* Avoid over-use of legalese - the report should be accessible

Use neutral language

* Word choice reflects the bias of the author

* Don’timply feelings or dispositions that weren’t explicitly stated

* Avoid use of unnecessary adjectives or descriptors

De-identify (use “Complainant, Respondent, Witness 1” instead of names)

Define terms for readers; if a colloquial phrase is used in a quote, clarify what it
means

Oregon Department of Education




Using Quotes

Quotes are an important and powerful tool in reports.

What information is important to communicate with quotes?
Feelings, impact statements, direct evidence?

Does any part of the quote need to be redacted? Why or why not?
How will it change the meaning?

Colloquial or offensive language - what does it add? What will
redacting it take away?

If using part of a quote, ensure that the context and information
remains the same
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Review of Investigative Report

...at least 10 days prior to a hearing (if a hearing is required under this section or
otherwise provided) or other time of determination regarding responsibility, send
to each party and the party's advisor, if any, the investigative report in an electronic
format or a hard copy, for their review and written response.

34 CFR 106.45(b(5)(vii)

Parties and their advisors must be provided with physical or electronic copy of
the investigative report

Parties must have 10 days to review and respond

Once the report is sent, the process is handed over to the Decision-Maker

Oregon Department of Education
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Who’'s Involved?

Title IX
Coordinator

Informal
Resolution
Facilitator

Investigator

Decision-
Maker

Appeals
Decision-
Maker

Notice and
Triage

Oregon Department of Education

Formal
Complaint

Informal
Resolution

Investigation

Decision-
Making

Resolutions,
Sanctions,
and
Remedies
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Independent Designations

The decision-maker(s), who cannot be the same person(s) as the Title IX Coordinator or the

investigator(s)...
34 CFR 106.45(b)(7)(i)

Ensure that the decision-maker(s) for the appeal is not the same person as the decision-
maker(s) that reached the determination regarding responsibility or dismissal, the

investigator(s), or the Title IX Coordinator;
34 CFR 106.45(b)(8)(iii)(B)

- The Decision-Maker and Appeals Decision-Maker must be separate individuals

- Neither can have also served as the Investigator, and neither can be the Title IX
Coordinator

Oregon Department of Education




Role of the Title IX SH Decision-Maker

Neutral decision-making

o Title IX specifically prohibits Decision-Makers from holding any bias or conflict
of interest (34 CFR 106.45(b)(1)(iii))

Review all evidence and written documentation
Facilitate "modified cross-examination" process

Determine results of allegations, and whether sexual harassment occurred

o Investigators may provide recommendations of findings, but Decision-Maker
must still come to independent conclusion

Produce written determination of responsibility

Oregon Department of Education




Role of the Title IX SH Appeals Decision-Maker

Neutral decision-making

o Title IX specifically prohibits Appeals Decision-Makers from holding any bias
or conflict of interest (34 CFR 106.45(b)(1)(iii))

Re-review all previously submitted evidence and written documentation (notice
of allegations, notice of dismissals, investigative report, written determination of
responsibility...) and any newly submitted evidence and documentation

Facilitate opportunity for parties to submit information in appeals process

Produce written appeal determination

Oregon Department of Education
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Hearings

For recipients that are elementary and secondary schools, and other recipients that
are not postsecondary institutions, the recipient's grievance process may, but need
not, provide for a hearing.

34 CFR 106.45(b)(6)(ii)

What this means:
- K-12 schools may offer a hearing, but are not required to

- A school may choose to offer a hearing in certain circumstances but not others

o Example: a school may choose to utilize a hearing in circumstances where
expulsion may be a potential outcome

Oregon Department of Education




"Modified Cross-Examination"

...after the recipient has sent the investigative report to the parties pursuant to
paragraph (b)(5)(vii) of this section and before reaching a determination regarding
responsibility, the decision-maker(s) must afford each party the opportunity to
submit written, relevant questions that a party wants asked of any party or
witness, provide each party with the answers, and allow for additional, limited

follow-up questions from each party.
34 CFR 106.45(b)(6)(ii)

What this means:
- The Decision-Maker must facilitate this process
- May be facilitated during the 10-day review period of the investigative report

Oregon Department of Education



https://www.ecfr.gov/on/2024-01-01/title-34/section-106.45#p-106.45(b)(5)(vii)

Prohibited Questions

With or without a hearing, questions and evidence about the complainant's sexual
predisposition or prior sexual behavior are not relevant, unless such questions and
evidence about the complainant's prior sexual behavior are offered to prove that someone
other than the respondent committed the conduct alleged by the complainant, or if the
questions and evidence concern specific incidents of the complainant's prior sexual
behavior with respect to the respondent and are offered to prove consent. The decision-
maker(s) must explain to the party proposing the questions any decision to exclude a

guestion as not relevant.
34 CFR 106.45(b)(6)(ii)

What this means:

+ The Decision-Maker must screen the questions asked in the "modified cross-
examination" process for relevance and allowability

- The decision to exclude any questions must be explained to the party submitting the
guestion

Oregon Department of Education




Written Determination of Responsibility

The decision-maker(s), who cannot be the same person(s) as the Title IX
Coordinator or the investigator(s), must issue a written determination regarding
responsibility.
34 CFR 106.45(b)(7)(i)
The recipient must provide the written determination to the parties
simultaneously.
34 CFR 106.45(b)(7)(iii)

What this means:

The Decision-Maker is responsible for writing the determination of responsibility
that meets specific criteria

Oregon Department of Education




Effective Date of Determination

The determination regarding responsibility becomes final either on the date that
the recipient provides the parties with the written determination of the result of

the appeal, if an appeal is filed, or if an appeal is not filed, the date on which an
appeal would no longer be considered timely.

34 CFR 106.45(b)(6)(iii)

What this means:

Sanctions should not be, and remedies need not be, implemented until the
determination of responsibility becomes final.

Oregon Department of Education




Remedies and Sanctions

The Title IX Coordinator is responsible for effective implementation of any remedies
34 CFR 106.45(b)(6)(iv)

What this means:

Remedies (and sanctions) will be determined through the decision-making and
appeals process, but will be implemented by the Title IX Coordinator

The Title IX Coordinator may delegate responsibility for implementation, but
should oversee overall effectiveness

Oregon Department of Education
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What is the "modified cross-examination"

The 2020 regulations require higher education institutions to hold live in-
person hearings and facilitate a live cross-examination process. K-12 schools
are not required to hold hearings or live cross-examination, but must still

provide an opportunity to parties to ask questions akin to a cross-examination
opportunity.

Parties (complainants and respondents) must be provided the opportunity

to submit "written, relevant"” questions to be asked of other parties and
witnesses.

Parties should be provided with answers and allowed to submit
"additional, limited" follow-up questions

Oregon Department of Education




Example "Modified Cross-Examination"” Timeline

Day 1: Final investigative report sent to parties and advisors.* Parties are informed of their
right to submit written questions; questions are due on Day 4.

Day 4: Decision-Maker screens the questions. Appropriate questions are forwarded;
responses are due by Day 6.

Day 6: Answers are received by decision-maker, and shared with parties. Parties are
informed of their right to ask follow-up questions (only those that pertain to clarifying
or further elaborating on answers given); those questions are due on Day 8.

Day 8: Decision-maker screens follow-up questions. Appropriate questions are forwarded;
responses are due by Day 10.

Day 10: Answers received, and shared with parties. Responses to investigative report
received.*

*The regulations require that parties and advisors have 10 days to view the investigative report and submit a response.

Oregon Department of Education




Screening for Relevance

Questions are not relevant if they:

Are unrelated to the allegations (34 CFR 106.45(b)(5)(vi) -parties do not have a
right to view evidence that is not "directly related" to the allegations)

Seek information protected by a recognized legal privilege (34 CFR 106.45(b)(5)(i))

Are related to the complainant's "sexual predisposition or prior sexual behavior
are not relevant, unless... offered to prove that someone other than the
respondent committed the conduct alleged by the complainant, or if the
guestions and evidence concern specific incidents of the complainant's prior

sexual behavior with respect to the respondent and are offered to prove
consent." (34 CFR 106.45(b)(6)(ii))

Oregon Department of Education




Screening
Modified
Cross-
Examination

Questions

Would you allow the
qguestion or exclude it as
irrelevant?

Oregon Department of Education

Xavier has been accused of sexually assaulting Elliot
on an overnight trip for an athletic away game.
Xavier submits the following questions:

* Do you remember that three weeks before the
trip, didn’t you tell me you were gay and would
be willing to hook up with anyone on the team?

When we hooked up the night before the
tournament, didn’t you tell me you would bring
a condom on the trip and leave it on the
bathroom counter if you felt like hooking up?

Didn’t you tell your counselor that you were
excited we had hooked up on the trip?
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Putting the Pieces Together

Prepare to make your determination:

v Gather all investigation materials and evidence
v Evidence collected during the investigation
v Investigative report, and any written responses to the report
v Questions and answers obtained during the “modified cross-
examination)

v Gather your policies, procedures, and any guiding documents (e.g.
definitions, disciplinary matrix, etc.)
v Set aside appropriate time and space to make your decision

Oregon Department of Education




Allegation Determinations

For reach allegation, you will utilize your evidentiary standard to determine whether
the allegation is substantiated or unsubstantiated, based on the evidence gathered.

- Your evidentiary standard should be applied to the totality of the circumstances.

The 2020 Title IX regulations allow schools to use one of two evidentiary standards.
The standard must be applied to all cases of Title IX sexual harassment, including
both student and employee cases.

- Preponderance of the evidence
 Clear and convincing
34 CFR 106.45(b)(1)(vii)

Oregon Department of Education




Preponderance of the Evidence

“The burden of showing something by a ‘preponderance of the evidence,’
the most common standard in the civil law, ‘simply requires the trier of fact
to believe that the existence of a fact is more probable than its nonexistence
before [he] may find in favor of the party who has the burden to persuade

the [judge] of the fact’s existence.””
-Footnote 1441, p 30381, Federal Register, Vol. 85, No. 97

Also called the "more likely than not" standard

Must show that the allegations are more than 50% likely to be true than
untrue — 50% "plus a feather"

Oregon Department of Education




Clear and Convincing Evidence

“[c]lear and convincing evidence requires greater proof than preponderance of the
evidence. To meet this higher standard, a party must present sufficient evidence to
produce ‘in the ultimate factfinder an abiding conviction that the truth of its factual
contentions are [sic] highly probable.””

-Footnote 1441, p 30381, Federal Register, Vol. 85, No. 97

Should leave "no substantial doubt" (but a lower standard than "beyond a
reasonable doubt")

Allegations should be "substantially more likely" to be true than untrue

Oregon Department of Education




Possible Outcomes

Responsible
or Discrimination Occurred, or Founded

Not Responsible
or Discrimination Did Not Occur, or Unfounded

Inconclusive
or, Not Enough Information to Determine an Outcome

Oregon Department of Education
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What is the
difference
between “Not
Responsible” and
“Inconclusive”?

J




Policy Violation Determinations

You may be able to substantiate all, none, or some of
the allegations.

Do the substantiated allegations lead to a policy
violation?

More specifically: do the substantiated allegations
meet one (or more) of the prongs of sexual
harassment as defined by the Title IX regulations
(and your policy?)

Image by Glenn Carstens; Unsplash
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Reasonable Person Standard

Some elements of your determination, including substantiating
a pogcydwolatlon, may ask you to apply a reasonable person
stanaard:

Would a reasonable, similarly-situated person, respond in the
same way?

With Title IX sexual harassment cases, we typically use the
reasonable person standard to establish required elements
under various prongs, such as:

« Qvert or covert conditioning (prong 1)
« Severity, pervasiveness, and offensiveness (prong 2)

. Elemein)ts of consent, such as coercion (prong 3, sexual
assault

Oregon Department of Education
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https://unsplash.com/@miracleday

Similarly Situated Person

Age

Relationship between parties
Race

Other cultural or group identities

“The perspective of a person of the same race as the victim is necessary because race is the
immutable characteristic upon which the harassment is based. The reasonable person
standard as applied to a child must incorporate the age, intelligence and experience of a

person under like circumstances to take into account the developmental differences in
maturity and perception due to age.”

- Racist Incidents and Harassment Against Students at Educational Institutions;
Investigative Guidance, 59 Fed. Reg. 11449 (Mar. 10, 1994)

Oregon Department of Education




Remedies and Disciplinary Sanctions

If you determine that discrimination occurred, apply appropriate remedies and
sanctions designed to end the discrimination, remedy the impact, and prevent
recurrence.

Remember to consider:

individual remedies
community and structural remedies
individual disciplinary sanctions

Oregon Department of Education




Preponderance
Practice

Using the
preponderance of the
evidence standard,
determine whether the
allegation can be

substantiated.

Oregon Department of Education

Allegation: Serena took a photo of Bella changing in the locker rooms
during PE depicting Bella in her bra and underwear.

Interviews and Evidence:

Staff began hearing rumors that a photo had been circulated on
Wednesday. A student came forward that afternoon to tell the school
Principal about the photo. He said he was shown the photo on the bus
by another student. The other student initially told the boy he got the
photo from Serena, but later said he "didn't know" where he got it.

Bella reported being bullied by Serena and her friends during PE on
Tuesday. Bella did not see Serena or any other student with a phone
during PE, but believes it is likely Serena took the photo because Serena
was "constantly leading the bullying."

The school has a “no cell phones” policy; students lock their phones in
pouches at the beginning of the school day and cannot access them
until they unlock them at the end of the school day. On Tuesday during
PE, the teacher caught Serena and her friends looking at Serena's
phone and laughing during class. The teacher confiscated the phone
and wrote Serena up for violating the school’s cell phone policy. The
teacher did not look through the phone nor see what the students were
laughing at. Serena's parents picked up her phone that evening. No

other students were caught with phones in class that day. o



Allegation: Serena took a photo of Bella changing in the locker rooms

Preponderance during PE depicting Bella in her bra and underwear.
Practice Interviews and Evidence, continued:

Using the * Serena denies taking the photo. She says that several other students
had their phones out during PE, but cannot provide the names of those

reponderance of the
prep students. Serena and her parents refuse to hand over her phone.

evidence standard,
determine whether the
allegation can be
substantiated.

* Three other students in PE confirm they saw Serena with her phone out
during class that day.

O Student 1 saw Serena showing something to her friends on her
phone, but did not see her taking any photos.

O Student 2 saw Serena taking photos, but doesn't know what they
were of. She can't remember if Bella was in the locker room at the
time.

Student 3 witnessed the PE teacher confiscating Serena's phone.
After the teacher left, the student overheard Serena and her
friends talking about left, the student overheard Serena and her
friends talking about Bella, saying "everyone was going to see how

disgusting she was."
Oregon Department of Education 209
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Written Determination Requirements

The written determination must include—
(A) Identification of the allegations potentially constituting sexual harassment as defined in §
106.30;
(B) A description of the procedural steps taken from the receipt of the formal complaint
through the determination, including any notifications to the parties, interviews with parties
and witnesses, site visits, methods used to gather other evidence, and hearings held;
(C) Findings of fact supporting the determination;
(D) Conclusions regarding the application of the recipient's code of conduct to the facts;
(E) A statement of, and rationale for, the result as to each allegation, including a determination
regarding responsibility, any disciplinary sanctions the recipient imposes on the respondent,
and whether remedies designed to restore or preserve equal access to the recipient's
education program or activity will be provided by the recipient to the complainant; and
(F) The recipient's procedures and permissible bases for the complainant and respondent to

appeal.
34 CFR 106.45(b)(7)(ii)

Oregon Department of Education



https://www.ecfr.gov/on/2024-01-01/title-34/section-106.30
https://www.ecfr.gov/on/2024-01-01/title-34/section-106.30

Written determinations should be...

Clear. The results and conclusions should be clear; parties should not be left
wondering what the results were, or what your process was. Proactively
anticipate questions as practicable.

Accessible. Consider the reading and comprehension levels of your document.
Consider the audience. Minimize "legalese" as much as you can.

Thorough. Determinations should balance privacy and confidentiality (including
legal limitations and requirements) with transparency and thoroughness.

Unbiased. All evidence should be weighed appropriately. Be aware of how
word choice, structure, or inclusions/exclusions appear.

Oregon Department of Education




Writing Best Practices

Use formal writing

* Avoid jargon and “writing how you speak”

* Use medically accurate terminology

* Avoid over-use of legalese - the report should be accessible

Use neutral language

* Word choice reflects the bias of the author

* Don’timply feelings or dispositions that weren’t explicitly stated

* Avoid use of unnecessary adjectives or descriptors

De-identify (use “Complainant, Respondent, Witness 1” instead of names)

Define terms for readers; if a colloquial phrase is used in a quote, clarify what it
means

Oregon Department of Education
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Appeal Bases

A recipient must offer both parties an appeal from a determination regarding

responsibility, and from a recipient's dismissal of a formal complaint or any allegations
therein, on the following bases:

(A) Procedural irregularity that affected the outcome of the matter;

(B) New evidence that was not reasonably available at the time the determination

regarding responsibility or dismissal was made, that could affect the outcome of the
matter; and

(C) The Title IX Coordinator, investigator(s), or decision-maker(s) had a conflict of
interest or bias for or against complainants or respondents generally or the individual
complainant or respondent that affected the outcome of the matter.

34 CFR 106.45(b)(8)(i)

A recipient may offer an appeal equally to both parties on additional bases.
34 CFR 106.45(b)(8)(ii

Oregon Department of Education




Appeal Bases, cont.

What this means:

- Appeals must be allowed on at least the three bases listed for both parties.

o This applies both to appeals of a determination of responsibility, and to
appeals of a complaint dismissal.

Schools may allow other reasons for appeals at their discretion, as long as those
appeal options are applied equally.

Appeals for Title IX sexual harassment cases are one level; schools cannot decline
to receive or hear appeals that fall under one of the permissible bases.

Schools may place a time frame on submission of appeals.

Oregon Department of Education




Appeal Notification

Notify the other party in writing when an appeal is filed and implement appeal
procedures equally for both parties
34 CFR 106.45(b)(8)(iii)(A)

What this means:
Parties must be notified in writing when a complainant is filed

The appeal process is less strictly prescribed, but must be implemented equally,
providing equal rights and opportunities for complainants and respondents

Oregon Department of Education




Opportunity to Submit Statement

Give both parties a reasonable, equal opportunity to submit a written statement in
support of, or challenging, the outcome
34 CFR 106.45(b)(8)(iii)(D)

What this means:
- Parties must be allowed to submit a written statement.

- The opportunity to submit a statement must be equal, but schools may place
restrictions on the time frame for submission.

Oregon Department of Education




Appeal Written Determination

(E) Issue a written decision describing the result of the appeal and the rationale for
the result; and

(F) Provide the written decision simultaneously to both parties.
34 CFR 106.45(b)(8)(iii)

What this means:
Must issue a written determination outling the appeal decision.

Similar to other parts of the process, it must be issued simultaneously.

Oregon Department of Education
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Notification of Appeal

- If an appeal is submitted, review to ensure the appeal is on a bases permitted by
the regulations and your policies. Schools may allow broader, but not narrower,

bases for appeals.
- The regulations require a written notification to the other party (the party that
did not submit an appeal) that an appeal has been filed.
o In practice, may want to provide written notice to both parties
o Could also include: description of appeal process, timeline, any party rights

- Both parties may submit an appeal!
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Appeal Process: Statements and Evidence

Both parties must be provided the opportunity to submit a written statement in
support of or challenging the appeal.

Review of new evidence?

The regulations don't specify review procedures, but will likely want to
provide evidentiary review opportunity as specified in 34 CFR 106.45(b)(5)(vi)

Any new statements and evidence should be reviewed alongside already
collected evidence and statements from investigation and decision-making

Oregon Department of Education




Making an Appeal Determination

Use the same standard of evidence used in your decision-making phase

May uphold or change:
o Findings of fact
o Conclusions applying policy to findings
o Remedies or sanctions

Oregon Department of Education
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Appeal Determination Requirement

Issue a written decision describing the result of the appeal and the rationale for the
result
34 CFR 106.45(b)(8)(iii)(E)

The Title IX regulations do not provide specific requirements for the appeal
determination beyond that it must include the results and rationale
The result of the appeal may:
o Uphold or overturn the conclusions related to an allegation or the conclusions
regarding a policy violation
o Uphold or change the sanctions and remedies offerred to parties

Oregon Department of Education




Potential Elements of an Appeal Determination

Your school/district should develop a template that works best for your community.
Potential elements could include:

® Introductory information (complaint info, e Results (uphold or change findings
appeals decision-maker info) of fact? Uphold or change

e Background (could include references to conclusions?)
Investigative Report or Determination of e Rationale applying reasoning for

Responsibility; could attach those results
documents) ® Sanctions and provision of remedies

e Summary of new statements/evidence (upheld? Changed?)

Oregon Department of Education
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What is Bias?

“A tendency, inclination, or prejudice toward or against
something or someone.”

-Psychology Today

Bias can be...

e positive or negative * personal or experience-based
 morally neutral (or not...) e taught to us growing up
* CONSCIiOUS Or unconscious * societal or cultural

Oregon Department of Education




CHECK-IN: We all have biases!

What are some of your biases?
Examples:

Where you grew up
Where you went to school

Your favorite/least favorite sports
teams

Occupations

Image by Elijah Mears; Unsplash

...and more!
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What is Bias? Implicit Bias

“The attitudes or stereotypes that affect our understanding,
actions, and decisions in an unconscious manner.”

-The Kirwin Institute for the Study of Race and Ethnicity

develops from a natural tendency to utilize shortcuts and patterns
is activated unconsciously and without a choice or control
can affect the way we think, act, and interact with the world

More Info: What is Unconscious Bias?
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https://asana.com/resources/unconscious-bias-examples

family status
ability status

age

sexual
Many implicit biases come from  °rientation
our beliefs about identities and
protected class groups. Hational

gender origin
identity

social class

religion social appearance
tradition
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What is bias? Confirmation Bias

“The tendency to bolster a hypothesis by seeking consistent
evidence while disregarding inconsistent evidence.”

-O’Brien & Ellsworth, 2006, Confirmation Bias in Criminal Investigations

dhevelops to find things that exist with our views instead of those that challenge
them

is an efficient, albeit ineffective, way to process information
is strong and widespread because it minimizes discomfort

Oregon Department of Education




When responding to discrimination, we may
bring implicit or explicit bias in the the room
with us...

...which helps us form a “hunch” or “gut

feeling” about a situation...

...which then makes us vulnerable to
confirmation bias.

Image by Nick Quon; Unsplash
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Bias affects us most when we have...

Ambiguous or incomplete information

Compromised cognitive loads (stress, multi-
tasking)

Time constraints

Overconfidence in our objectivity

Tired, hungry, or not operating at your “best
self”

Photo by Agnivesh Jayadeep; Unsplash The Kirwin Institute, The Ohio State University; The New York Times Implicit Bias Series
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Individual Strategies to Decrease Bias

Effective or promising research-driven strategies:
Empathy-building
Emotional regulation and mindfulness
Engaging with counter-stereotypes
Slow down and build in extra time

FitzGerald, C., Martin, A., Berner, D. et al. Interventions designed to reduce implicit prejudices and implicit stereotypes in real world contexts: a
systematic review. BMC Psychol 7, 29 (2019). https://doi.org/10.1186/s40359-019-0299-7; U.S. Department of Health and Human Services,
https://thinkculturalhealth.hhs.gov/maternal-health-care/assets/pdfs/Combating_implicit_bias_and_stereotypes.pdf
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https://thinkculturalhealth.hhs.gov/maternal-health-care/assets/pdfs/Combating_implicit_bias_and_stereotypes.pdf

Structural Strategies to Decrease Bias

Robust process training

Reduce subjectivity where possible

* Clear and specific procedures, checklists, templates, etc.
 Reduce “judgement call” decision-making
Peer-collaboration models

Use data and reviews to check your processes — case reviews,
statistics, external evaluations, etc

Oregon Department of Education
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What is a conflict of interest?

“A situation in which a person has a duty to more than one person or organization,

but cannot do justice to the actual or potentially adverse interests of both parties.”
-The People’s Law Dictionary

“A conflict of interest arises when what is in a person’s best interest is not in the
best interest of another person or organization to which that individual owes
loyalty... A conflict of interest can also exist when a person must answer to two
different individuals or groups whose needs are at odds with each other.”

-McCombs School of Business at University of Texas

Oregon Department of Education




What could a conflict of interest look like?

7

Financial conflicts, such as
yourself or a family member

( )
Structural/job conflicts, such as

: directly supervising a student or
employing a student or a .
student’s familv member staff member, or having another
. Y role that would benefit/be

harmed by an outcome

\.

-
Imbalance conflicts, where

your different relationships -
with parties or different levels Personal conflicts, such as
of interaction bias you favoritism, bonds, or close
relationships

.

.
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Conflict of Interest: Two Examples

A school district received a Title IX complaint regarding sexual harassment allegations against a
high school senior. The school’s Title IX Coordinator, who investigated the complaint, used to
babysit for the Respondent and is good friends with their mother.

The parent of a middle school student submitted a complaint of discrimination to the school
district. The complaint stated that the school’s “consult model” of special education services was
discriminatory based on disability. The model is a point of pride for the district, and the school’s

administrative team was paramount in its implementation. The principal, in particularly, is
openly supportive of the model and the budgetary gains it brings.

.
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Perceived vs. Actual Conflicts of Interest

- Actual: Staff are in a position to be influenced by private interests

Potential: Staff may be influenced in the future by private interests

Perceived: Staff may appear to be influenced by private interests

Oregon Department of Education




Accounting for Conflicts of Interest

Consider: Is this an absolute conflict? Can you screen and provide notice?
Will consent mitigate the conflict?

Develop a school-specific conflict of interest protocol (consider integrating
it into your discrimination policy)

Cross-train multiple individuals to account for potential conflict of interest

Develop partnerships or external contracts to share investigators* and
decision-makers when necessary

What else?

*ORS 703.401-411 provides information on qualification of investigators
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RECAP

Title IX prohibits sex discrimination in federally funded education programs, and
has specific regulatory requirements relating to athletics, sexual harassment,
pregnant and parenting students, and single-sex programs.

Title IX requires all schools to designate a Title IX Coordinator, provide a notice of

nondiscrimination, and adopt procedures for addressing sex discrimination and
sexual harassment.

The 2020 sexual harassment regulations require schools to adopt specific
procedures for addressing conduct that falls under a specific 3-pronged
definition. The procedures require specific, prescribed steps.

Schools must designate and train individuals to serve as Investigators, Decision-
Makers, and Appeals Decision-Makers.

Oregon Department of Education




25-26 Title IX Trainings

Title IX Coordinator Foundations Title IX Sexual Harassment: Investigator
Wednesday, August 13, 9-11 am e Thurs, Aug 28, 8:30-10 am
Friday, October 3,9-11 am e Tues,Sept23,12-1:30 pm
Tuesday, January 13, 1-3 pm * Fri,Nov 7, 8:30-10 am
Monday, March 9, 12:30-2:30 pm e Wed, Feb4,12-1:30 pm
e Thurs, Apr 23,12-1:30 pm

Title IX Sexual Harassment Foundations
Thurs, Aug 21, 8:30-11:30 am Title IX Sexual Harassment: Decision-Maker and Appeals
Tues, Sept 16, 12:30-3:30 pm e Thurs, Aug 28,10:30 am-12 pm
Fri, Oct 31, 8:30-11:30 am * Tues,Sept23,2-3:30 pm
Wed, Jan 28, 12-3 pm * Fri,Nov7,10:30am-12 pm
Thurs, Apr 16, 12:30-3:30 pm Wed, Feb 4, 2-3:30 pm
Thurs, Apr 23, 2-3:30 pm
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Title IX 25-26 Continuing Education Series

This learning series is intended for Title IX Coordinators and other Oregon K-12 public education
personnel with significant learning responsibilities.

Oct 8: The Role of the Title IX Coordinator Feb 11: Open Office Hours

Nov 12: Open Office Hours Mar 11: Preventing Discrimination: Enhancing
Title IX Compliance with Violence Prevention

Dec 8: Title IX and Overlapping Oregon Laws and Comprehensive Sex Ed

Jan 14: Understanding SIRC in the Context of Apr 8: Open Office Hours
Title IX

May 13: Oregon's Sexual Harassment Law
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25-26 Title IX 101 Webinar Series

Title IX 101

[1 Wednesday, Sept 24, 1:30-2:30 pm
[1 Tuesday, Jan 20, 12-12 pm

Addressing Sexual Harassment Under

Title IX and Oregon Law

[1 Wednesday, Oct 8, 1:30-2:30 pm
[1 Tuesday, Feb 3, 12-1 pm

Title IX and Athletic Access

[1 Wednesday, Oct 22, 1:30-2:30 pm
[1 Tuesday, Feb 17, 12-1 pm

Oregon Department of Education

Protections for Pregnant and Parenting

Students
[1 Wednesday, Nov 5, 1:30-2:30 pm
[1 Tuesday, Mar 3, 12-1 pm

Navigating the Title IX Complaint

Process
[1 Wednesday, Nov 19, 1:30-2:30 pm
[1 Tuesday, Mar 17, 12:00-1:00 pm
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Scan and Join!

Need to fulfill your Coordinator training requirements?
Seeking more information?
We have the listservs for you!

‘ Title IX Listserv Section 504 Listserv ‘ Title VI Listserv

Oregon Department of Education
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Oregon Department of Education

by

OREGON

DEPARTMENT OF

EDUCATION

CONTACT US

ODE.CivilRights@ODE.oregon.gov

971-673-2777
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