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Equity and Excellence for Every Learner

* The Oregon Department of Education works in
partnership with school districts, education service
districts and community partners;

e Together, we serve over 580,000 K-12 students;

* We believe every student should have access to a high-
guality, well-rounded learning experience;

* We work to achieve the Governor’s vision that every
?tudent in Oregon graduates with a plan for their
uture.



Before we get started...

This training is not intended as legal advice; we advise
you to consult with your legal counsel before making
policy or process changes.

ODE is available to support with individual technical
assistance following this training.
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Using GoToTraining

“raise your hand” to ask a
qguestion verbally — you
will be unmuted

you can access the audio
through either your
computer or a phone

type a question to either
the entire audience or to
an individual
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Role of the Investigator

e Sets up and conducts interviews
e Gathers and reviews evidence
e Writes the investigative report

Your policy decisions...

 Will the Title IX Coordinator serve as the
investigator?

e One investigator or paired?

e Will the investigator handle
correspondence and investigation
compliance, or will the Title IX
Coordinator?
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(1)

(2)

€)

Sexual Harassment: Title IX and Oregon law

An employee of the recipient
conditioning the provision of an aid,
benefit, or service of the recipient on
an individual’s participation in
unwelcome sexual conduct;

Unwelcome conduct determined by a
reasonable person to be so severe,
pervasive, and objectively offensive
that it effectively denies a person
equal access to the recipient’s
education program or activity; or

““Sexual assault” as defined in 20
U.S.C. 1092(f)(6)(A)(v), “dating
violence” as defined in 34 U.S.C.
12291(a)(10), “domestic violence” as
defined in 34 U.S.C. 12291(a)(8), or
“stalking”’ as defined in 34 U.S.C.
12291(a)(30).

(i) A demand or a request for sexual favors in
exchange for benefits.

(ii) Unwelcome conduct of a sexual nature
that is physical, verbal, or nonverbal and
that:

(1) Interferes with a student’s educational activity
or program;

() Interferes with a school or district staff
member’s ability to perform their job; or

(I1I) Creates an intimidating, offensive, or hostile
environment.

(iii) Assault, when sexual contact occurs
without a person’s consent because the
person is:
(1) Under the influence of drugs or alcohol;
(1) Unconscious; or

(111) Pressured through physical force, coercion or
explicit or implied threats.
DEPARTMENT OF

ﬁ EDUCATION

Oregon achieves . . . together!

OREGON




Poll:

Have you conducted sexual
harassment/assault/abuse investigations
or interviews before?
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Notice of Interviews and Meetings

Title IX requires you to provide “sufficient
notice,” which should include:

e Time

e Place

* Participants

* Purpose

e Right of Advisor

What is “sufficient” time? Your individual policy
will decide; 3-7 days may be reasonable.

Meetings and interviews may need to be
rescheduled due to party availability.
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Investigation Planning

e Who is on your interview list?
 What order will you interview in?

 Where will you conduct interviews and
when?

 What information are you looking for?

e Any unusual circumstances to account
for (school holidays, multiple
complainants/respondents, etc)?

e Draft tentative interview questions and
goals in advance
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Preliminary Evidence

What kind of evidence can be
gathered ahead of time to assist in
interviews?

e Submitted statements

e Class rosters

e |IT logs

e Video surveillance

e Social media screengrabs




Poll:

Have you received training on trauma or
trauma-informed care?
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Type in the chat box:

When someone has
experienced trauma, how

might they act or behave
during an investigation?
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Principles of Trauma-Informed Care

1. Safety (physical and emotional)
2. Trustworthiness and transparency

3. Peer support (connection to others
with similar experiences)

4. Collaboration and mutuality (leveling
power differentials when possible)

5. Empowerment, voice, and choice

6. Cultural, historical, and gender
awareness (understands and works
to undo bias)

Substance Abuse and Mental Health Services Administration. SAMHSA’s Concept of Trauma and Guidance for a Trauma-Informed Approach.
HHS Publication No. (SMA) 14-4884. Rockville, MD: Substance Abuse and Mental Health Services Administration, 2014.
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Objective of Trauma-Informed
Interviewing

 Strive for physical and emotional
safety, and minimize retraumatization,
for all parties

* Enhance understanding of and active
participation in the interview (and
process)

Obtain as much information as
possible

Enhance a-bilit%to. recall, especially for
a traumatized brain

Reduce potential for false information
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Type in the chat box:

What steps, processes, etc.
could make the

Investigation more trauma-
informed for all parties?
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Trauma and Deception

Trauma can appear similar to
deception.

e Less certain about details

* Less cooperative

* Inconsistent

e Disorganized

e Missing “key” details

Don’t make snap judgements and

assume these behaviors mean the
erson is lying! Check your bias and
ollow the facts, not your “gut.”
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Expectations and Ground Rules

What do you set with students?
Employees?

e Purpose of the interview

e Your role as an investigator

e Ok to say “l don’t know” or “l don’t
want to answer that”

 What are the rules about breaks
e Ok to pause and ask questions

e Note-taking, recording

e Ask for any questions
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Advisors

In K-12 setting, may be more than

just an advisor — parent or union rep
may be additional.

What ground rules do you set for

advisors? How do you let them know
their role?

e Participation expectations or limits
* Info sheet
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Ending the Interview

 What can they expect next?

e Ask for additional evidence and
withesses

* How to get in contact with you
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Type in the chat box:

What are some questions
you commonly ask during

sexual harassment
interviews?
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What information are you looking for?

e Point of view of the person you’re
inte)rviewing (narrative, feelings, actions,
etc

e Relationship between complainant and
respondent

e Specific acts committed

e Consent (as needed)

e Sensory experiences and observations
e Context surrounding any incident

e Elements of policy definitions, such as:
acts of sexual harassment, elements of
consent, effect on education/work

e Supporting evidence and information
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Questioning Tips

* Body language and tone of voice
are as important than the questions
themselves

e Work from the outside in (start with
broader questions, narrow in later —
it’s hard go back!)

e Use accessible, comfortable, age-
appropriate language — and mirror
the language of the person you're
talking to




Helpful Questions

Open-Ended

)

“Can you help me understand...’
“Tell me more...”
“Describe...”

Experience-Based

“How were you feeling...”
“What did you notice...”

“What was going through your
mind...”

Clarification

“You mentioned X, can you tell me
more about that?”

Less Helpful Questions

Forced-Choice
 “Were you scared, or did you feel ok?”

Leading

* “You were drunk at the time, right?”

Multiple/Compound

 “Tell me everything that happened after
that, and what were you thinking or
feeling at the time”

Closed-Ended

e “Were you alone?”

Opinion-Based

 “] believe you were afraid you'd get fired,
is that true?”

Why
e “Why did you leave class in the first

place?” I... OREGON

DEPARTMENT OF
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Draft a few starting questions you’d ask
based on the following report:

A guy in my biology class has been harassing me all
semester. | keep telling him that | have a boyfriend, but
he keeps snapchatting me and texting me no matter
what | do. Yesterday during class | found out that we
have to work together on a group project. When we
were all talking after class he kept finding ways to
touch me, even though | was obviously uncomfortable.
After school he followed me out to the parking lot and
tried to kiss me, and | pushed him away, but | found out
this morning that he told another girl in my group that
we hooked up! I’'m humiliated and now everyone

thinks I’'m a slut.
| EDUCATION
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Asking Difficult Questions

Questions about...
e Sexual activity
e Drug or alcohol use
 lllegal or “immoral” activity

Consider...

* Practice ahead of time to make sure
you are comfortable!

* Preface the question with associated
rights, protections, etc (“the school
has a drug and alcohol amnesty policy,
which means...”)

 Mirror the language of the person




OREGON

; . DEPARTMENT OF

EDUCATION id
Oregon achieves . . . together! EVI e n c e

Gathering Evidence

The burden of proof is on the school
to gather enough evidence (include
interviews, statements, etc) to come
to a decision; the burden should NOT
be on the complainant or
respondent.

34 CFR Part 106.44(b)(5)(vi)
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The regulations require that all
evidence that is “directly related” to
the allegations should be shared with
complainants and respondents.

34 CFR Part 106.44(b)(5)(vi)

However, only “relevant” evidence
must be summarized in the
investigative report.

34 CFR Part 106.44(b)(5)(vii)

How do you know if evidence is
directly related or relevant?
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Recording Interviews

Will you record interviews? What are
some possible pros and cons of
recording interviews? What is your
public records policy?

 Make a clear recordin%qpolicy
(Always? Never? Will there be an
opt-out? When?)

 Make plans for storage and privacy
concerns

FOR MORE RECORDING PROS AND CONS SEE: Archambault, J., & Lonsway, K. A. (2012). Recording victim interviews. End
Violence Against Women International (EVAWI). Retrieved from
https://www.evawintl.org/Library/DocumentLibraryHandler.ashx?id=67



https://www.evawintl.org/Library/DocumentLibraryHandler.ashx?id=67
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Interview Notes

Paper versus computer notes
Note key quotes
Use initials or roles instead of names

Take notes about relevant
information. Are the following pieces
relevant?

e “X appeared nervous”

e “X paused and took a drink of their
soda”

* “Parent answered on behalf of
student”
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Break for Questions
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Elements of a Report

Regulation Requirements

The investigative report must
“fairly summarize relevant
evidence,” and must be sent to
both parties and their advisors.

Best practice: create an
investigative report template.

34 CFR § 106.45(b)(5)(vii)
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Elements of a Report

Potential Draft Template Pieces

Background and Timeline
* Including allegations and parties

Jurisdictional Statement
Applicable Policies

* |nvestigation Summary
e |nterviews and Statements
e Relevant and Corroborating Evidence

Factual Findings
Submitted Party Responses
What else would you include?
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Credibility assessments can be
vulnerable to bias
e |dentity bias (ex: predisposition,
appearance, demeanor)

e Cultural bias (ex: demeanor, language,
tone, cooperation)

* Individual bias (ex: trustworthiness,
reliability, punctuality)

A person’s statement or a piece of
evidence may not be credible, but
that doesn’t necessarily reflect on the
overall credibility of the person.
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Common vulnerabilities:

e Lack of explored alternate theories
related to credibility (e.g., lying
because of fear/other code of
conduct violations)

 Developmental level
e Adultism/Ageism

When a finding hinges on
credibility, carefully examine your
assessments and conclusions. A
second look is often warranted.
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Auditing Language

 |dentify by role instead of name

* Use neutral language and avoid
unnecessary adjectives/modifiers

e Avoid overly legalistic or complicated
language

e Use quotes where possible and
appropriate

e Don’t sanitize terms or language from
quotes

e Define terms for readers
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Consensual v. Nonconsensual
Language

Don’t use language that implies
consent when none is present.

Affectionate, consensual language:
e Caress, performing, sexual intercourse

More neutral terms:
 Penetrated, inserted, touched
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Break for Questions
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How could this statement be
better worded?

Frank leaned over to kiss Susan. She
said no and asked him not to do that.

Complainant stated that the
Respondent then leaned towards her G
and attempted to kiss her. The o
complainant reported that she told

Respondent “no” and “stop” multiple
times.
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Try rewording these statements to
be more neutral:

Sam forced Jose to perform oral sex
on him.

The barrage of texts made Elisa so
uncomfortable that she emailed her
boss that she was feeling ill and
skipped the required team meeting
that afternoon.



What happens when an investigation is finished?

e Send the draft investigative report and all evidence
related to the allegations to the complainant(s),
respondent(s), and their advisors.

e Allow 10 days to review and submit written response.

e For students under 18, will likely also send to
parent/guardian

e Finalize investigative report, incorporating response
and feedback, and send to parties, advisors, and
decision-makers.
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Wrapping up an Investigation

e Appropriately record and file all notes and records

e Sweep for privacy concerns — delete duplicate files,
destroy unnecessary documents, redact information,
etc.

e Debrief with Title IX Coordinator (or other partner
team members)

e Relay any concerns related to supportive measures to
the Title IX Coordinator

OREGON

DEPARTMENT OF

J . EDUCATION

Oregon achieves . . . together!




OREGON

DEPARTMENT OF

ﬁ EDUCATION

Oregon achieves . . . together!

Break for Questions
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COMPLEX CASES
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Title IX allows the consolidation of

cases

“A recipient may consolidate formal complaints as to
allegations of sexual harassment against more than
one respondent, or by more than one complainant
against one or more respondents, or by one party
against the other party, where the allegations of
sexual harassment arise out of the same facts or
circumstances.”

-34 CFR Part 106.44(b)(4)

e Multiple complainants/respondents
may prolong an investigation.

e Keep careful notes and records.
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There is no time limit on when an
individual can report a Title IX
violation, as long as other
jurisdictional requirements are
met.

Delayed reporting may present
complications with investigations.
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Title IX processes may be temporarily
delayed, but cannot be dismissed.

You can use evidence, statements, or
information from a police investigation,
but it most likely will not be enough to
cover your entire investigatory needs.

Remember: the legal standard of
evidence is different. The results of a
law enforcement investigation do not
translate to the results of a Title IX
investigation.
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Break for Questions
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